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April Term, 1942 


No. 8184 


WILLIAM J. NOLAN, Appellant , 


v. 

GREYHOUND TERMINAL OF WASHINGTON, INC., 
A CORPORATION, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by William J. Nolan, plaintiff below, 
from a judgment for the defendant entered by the Dis¬ 
trict Court of the United States for the District of Columbia 
in a non-jury action for a Declaratory Judgment construing 
the language of a certain indenture of leasing (App. 8). 

The District Court had jurisdiction under Section 44, 
Title 18, D. C. Code (Act of Mar. 3, 1901, 31 Stat. 1200, C. 
854, Sec. 64). 
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This Court has jurisdiction to review the judgment under 
Sec. 26, Title IS, D. C. Code (Act of March 3, 1901, 31 Stat. 
1225, c. 854, Sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The Complaint (App. 1). 

I STATEMENT OF THE CASE. 

The present case came on to be heard on plaintiff’s com¬ 
plaint and defendant's answer. The complaint alleged: 

On April 20,1940, plaintiff as lessee entered into a written 
leasehold agreement with the defendant whereby plaintiff 
promised to pay to defendant the sum of Four thousand 
three hundred fifty ($4,350.00) dollars as consideration for 
the lease of a “one story store”, located in the Greyhound 
BuS Terminal Building at 1102 Eye Street, Northwest, for a 
three year term commencing on June 1, 1940 and terminat¬ 
ing on May 31,1943. 'When the lease was executed it was un¬ 
derstood as a part of the consideration for plaintiff’s paying 
the Four thousand three hundred fifty ($4,350.00) dollars 
rental that the plaintiff should have the use of a lavatory 
proximate and adjacent to the office proper. (App. 2.) 

When the plaintiff took possession he was given a key to 
the 1 lavatory by the defendant. Sometime thereafter the de¬ 
fendant withdrew the lavatorv fixtures from the lavatorv 
room, converted the room into a taxi cab starter’s lookout 
and stand, and denied the plaintiff the right to further use 
thereof. Plaintiff asserted his rights and interest under the 
lease to the lavatory facilities and took the position that 
there had been a partial eviction from the leasehold. 

The defendant claimed that the plaintiff was not entitled 
to the use of the lavatory facilities and for non-payment of 
rent withheld as a result of the partial eviction instituted 
suit in the Municipal Court for the District of Columbia de¬ 
manding possession of the premises. By way of preserving 
the 1 status quo plaintiff prayed for a temporary restraining 
order inhibiting defendant from going forward with the 



3 


Municipal Court suit on the ground that the limited jurisdic¬ 
tion of the Municipal Court made impossible the granting 
of full relief in the event plaintiff prevailed, to wit, a man¬ 
datory injunction requiring the reinstallation of the lava¬ 
tory fixtures and the continued use of the lavatory. (App. 
3.) Plaintiff prayed that the Court Below hear the conflict¬ 
ing claims and enter a declaratory judgment adjudging the 
plaintiff entitled to the use of the lavatory under the lease 
and issue a mandatory injunction requiring the reinstalla¬ 
tion of the lavatory facilities (App. 4). A temporary re¬ 
straining order and subsequently a preliminary injunction 
were granted the plaintiff, bond to cover the rent being 
posted. The cause came on for hearing before the Court on 
October 27,1941, and the testimony may be found in the Ap¬ 
pendix, Pages 10-89. 

The Court below filed Findings of Fact (App. 5-7) and 
Conclusions of Law (App. 7-8). On December 5, 1941, a 
final decree was entered dismissing the Complaint and dis¬ 
solving the preliminary injunction (App. 8). An appeal 
was duly noted, following which a supersedeas and injunc¬ 
tion bond were filed. The lower Court issued a Stav Order 

% 

pending the disposition of the Cause by this Court. (Sec 
footnote.) 

Plaintiff’s Proof and Theory of the Case. 

In the early part of April, 1940, the plaintiff below, Wil¬ 
liam J. Nolan, entered into negotiations for the rental of a 
store located in the Greyhound Bus Terminal. The Ter¬ 
minal is located on New York Avenue and I Street, North¬ 
west, between Eleventh and Twelfth Streets, Northwest, and 
covers the area within the Streets aforementioned. The 
store which is the subject matter of this litigation is situated 
at 1102 Eye Street, Northwest, and is not a part of the Tcr- 

Footnote: Plaintiff’s exhibit 3 (App. IS) was the lease in controversy 
and so far as pertinent provided: “Witnesseth, that landlord has agreed to. 
and does hereby, lease unto Tenant, the premises known as 1102 Eye Street, 
Northwest, in the District of Columbia, the same being a one story store (lo¬ 
cated in Greyhound Bus Terminal).” The substantial issue in the case cen¬ 
tered about whether the phrase 4< one story store” included the lavatory. 



4 


minal proper, but rather one of three stores attached to the 
Terminal and rented to individuals whose business is in no 
wat connected with the bus or terminal business. The ncgo- 
tiations between Nolan and Taylor, an agent of Shannon & 
Luchs, realty agents for the defendant corporation, extended 
over a period of time. During: the negotiations, Taylor ex¬ 
hibited a floor plan which, inter alia, showed the corner store 
at 1102 Eye Street, Northwest. This floor plan was similar 
to the blue print of the building which was filed with the Dis¬ 
trict of Columbia at the time permission was being sought to 
construct the building. (App. 10-14,15.) A District of Co¬ 
lumbia statute requires adequate toilet facilities (Sec. 1329, 
D. C. Code, 1929, P. 2S3) (App. 9). The floor plan or dia¬ 
gram used bv Tavlor during the course of the negotiations 
showed at the rear of ihe office a small lavatory room. (App. 
17.) After continued negotiations a written lease was pre¬ 
pared by Taylor which was duly executed on April 20,1940, 
by both parties. (PI. ex. 3, App. IS.) Nolan took posses¬ 
sion in the early part of May, 1940, and was assisted in mov¬ 
ing bv a mover, Nolan’s son and a friend. On the afternoon 
of that day Nolan, pursuant to instructions from Taylor, 
secured keys to the front and back doors of the office proper 
and a key to the lavatory room to the rear of and adjacent 
to the office proper. (App. IS.) The toilet facilities were 
used that day and thereafter until removed by the corporate 
defendant. (App. 19.) 

There are two other stores near Nolan’s corner store. 
The middle store was unoccupied but the third store was 
leased by the defendant to a valet and haberdashery shop. 
(App. 19.) To the rear of the Bus Terminal is a plaza 
where taxis accommodate the travelling public. The Dia¬ 
mond Cab Association has this concession. Nolan, the Valet 
Shop and the starters for the Diamond Cab Company had 
keys to the toilet facilities to the rear of Nolan’s store. 
About a week after Nolan’s occupancy of the leasehold he 
complained to the defendant about others using the toilet, 
more particularly, the taxi cab drivers. (App. 19.) He 
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talked to Taylor and to a Mr. Beard, an official of the corpo¬ 
rate defendant. Beard took up the matter with a Mr. Ma¬ 
jor, head of the local terminal, and Major invited Nolan into 
his office wherein he told him that he had an attractive con¬ 
tract with the Diamond Cab Company. Major told Nolan 
that he would see to it that the taxi drivers discontinued 
using Nolan’s lavatory facilities. Nolan said he had no ob¬ 
jection to the starters using the toilet. (App. 20.) The taxi 
dirvers accordingly stopped using the toilet. 

Shortly thereafter, Nolan lost his key to the toilet and 
spoke to Beard about replacing it, which Beard did. (App. 
21 .) 

Apparently no further controversy centering about the 

lavatorv facilities occurred until October. About the 1st of 
* 

October, the Valet Shop moved out. A few days later plumb¬ 
ers appeared on the scene and removed the equipment from 
the lavatory room and the room thereafter was used as a 
taxi cab starter’s office. (App. 21, 22.) Nolan immediately 
made complaint and consulted with counsel who advised him 
that there had been a partial eviction from the premises. 
Nolan also notified the Health Department after he had been 
told to use the public toilet in the basement of the Terminal. 
(App. 25-27.) The public toilet was used by the transient 
Pennsylvania Greyhound Lines trade, the public in general, 
as well as tenants of the Terminal proper. (App. 26.) The 
public toilet in the basement is a substantial distance from 
the Nolan store. A corridor leads from the rear of Nolan’s 
store to the center of the Terminal. One then is required 
to cross the plaza and go down several flights of stairs to the 
basement, ultimately leading to the public toilet. The fore¬ 
going distances were given in connection with plaintiff’s ex¬ 
hibit 2, a blue print of plans for the Greyhound Bus Termi¬ 
nal. (App. 12.) 

John Shugrue Nolan, son and employee of the plaintiff, 
corroborated his father’s testimony. He stated that on the 
day possession was taken of the leasehold he and his father 
secured keys to the office and the lavatory from the defen- 
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dant, (App. .‘>2) and that the toilet facilities were used that 
davj lie testified that his father had objected to the use of 
the toilet by others and that Beard of the Terminal Corpo¬ 
ration took action to stop it. (App. .*14.) lie testified that 
the toilet facilities were removed in October. (App. 34.) 

John C. Duffy, a taxi cab starter for the Diamond Cab 
Company during the period in controversy, testified that he 
used the toilet facilities in issue and had a key to the same. 
He Corroborated testimonv to the effect that Diamond Cab 
Association was ordered to prohibit its drivers from using 
the toilet on Xolan's complaint. (App. 37.) Mr. Beard told 
him that it would be necessary to stop the drivers from us¬ 
ing the toilet. (App. 37.) On cross-examination Duffy tes¬ 
tified that he had received his kev to the toilet two hours 

•• 

after Diamond Cab had come into possession of its lease¬ 
hold. 

William A. Weatherford, Jr., an employee of the Valet 
Shop aforementioned, testified that the Shop was leased by 
W. K. Snapp, auditor for the Greyhound Bus Terminal Cor¬ 
poration. He testified that his store was located in the same 
group of stores at the end of the building as Xolan’s; that 
he was manager of the haberdashery, and that he used the 
lavatory to the rear of Xolan's store; that he was given a 
key to the lavatory and instructed by Snapp that the lava¬ 
tory facilities went with the store. (App. 41-43.) Weather¬ 
ford testified that there was an innerspring lock on the toi¬ 
let door. (App. 43.) 

Margaret M. Edmonson testified that she was secretary of 
the M. S. Nolan Company and did much of the bookkeeping 
and secretarial work. She was present when Nolan took 
possession in May and used the lavatory facilities that day 
and thereafter until the removal of the same in October. She 
recalled Nolan’s complaint and the cessation of the use of 
the facilities by the taxi drivers. (App. 45-46.) She recalled 
the losing of the key and the replacement of the same by the 
defendant. (App. 47.) She testified that the public facili¬ 
ties were used by “all races and colors and not to her lik¬ 
ing.” (App. 48.*) 
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George Edward Gray, a ticket agent of Gray Line Motor 
Tours, testified that he was employed for a sight-seeing 
tours lessee in the Terminal Building proper, within 50 feet 
of the main entrance on New York Avenue. From Mav un- 
til October, 1940, Gray used the toilet facilities on the sec¬ 
ond floor in the General Office of the Greyhound Bus Com¬ 
pany (Mr. Major’s Office). (App. 51-52.) He had a key 
which he used over that period until the superintendant of 
the building asked him for the key in the Fall of 1940 and 
gave him a key to one of the pay toilets in the public toilets 
in the basement. (App. 52, 53.) 

Frances V. Dowd testified that she had been employed in 
the Greyhound Terminal Building by the Postal Telegraph: 
that her office was in the center of the Terminal or plaza. 
(App. 57.) She, too, used the lavatory facilities on the sec¬ 
ond floor and had a key to the same, which was subsequently 
taken away from her. She was directed to use the public 
facilities in the basement. 

STATEMENT OF POINTS. 

1. The evidence showed that the lavatory facilities were 
a part of the leasehold described in the lease as a “one 
storv store.” 

2. The appellant was given keys to the lavatory, as well 
as keys to the office proper, by appellee. When appellant 
lost the kevs to the lavatorv and made demand of the de- 
fondant, he was given another kev. 

3. Appellant objected prior to time of this controversy 
to others using the lavatory facilities and appellee denied 
others the privilege of using them. 

4. Blue print, construction plans, design of building, and 
District of Columbia statute considered together indicated 
that lavatory facilities in issue were part of “one story 
store,” particularly when only other lavatory facilities 
were far removed, public and located in basement of com¬ 
mon carrier bus terminal. 
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5. Signing of lease in individual’s name and operation of 
business in corporate form did not violate provision in lease 
prohibiting sub-letting, particularly where agent of appellee 
knew foregoing and appellee accepted corporate checks in 
payment of rent over substantial period of time. 

6. Actual eviction from part of leased premises suspends 
the rent. 

7. Parol evidence is admissible to arrive at true under¬ 
standing of language of agreement. 

8. [Where tenant paid rent while compromise of dispute 
was being sought by attorneys for parties, no waiver of 
partial eviction occurred. 


SUMMARY OF THE ARGUMENT. 


According to the Greyhound Terminal there was no evi¬ 


dence whatsoever to show that certain lavatorv 

* 


facilities 


at the rear of and proximate to the office proper went with 
the “one story store” leased to the plaintiff, William J. 
Xolan. (App. 61.) It was plaintiff’s contention below that 
the toilet was encompassed within the description “one 
story store”, set out in the lease. The evidence showed 
that the real estate agent negotiating the lease on behalf 
of the defendant used a diagram-plat which outlined the 
lavatory room to the rear of the office proper; that specific 
mention was made by the parties during the course of the 
negotiations that the toilet went with the office proper. 
The I Complaint alleged and the proof showed that when 
plaiiitiff took possession of the leasehold he was given keys 
not only to the office but to the lavatory as well. Several 
witnesses corroborated the fact that the toilet was used by 


Xolan and his employees from the time possession was 
taken until the removal of the facilities in October by the 


corporate defendant. The undisputed evidence showed that 
when others used the facilities and Xolan complained, the 
defendant prohibited these persons from using them. 
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Plaintiff called upon the Building Inspector for the Dis¬ 
trict of Columbia Government to produce the blue print of 
the proposed construction plans for the Greyhound Termi¬ 
nal Building. The blueprint specifically showed that the 


lavatory facilities 


were to be constructed at 


the rear of 


what later became Nolan’s store. In connection therewith 


the Court was asked to take judicial notice of a provision 
in the District of Columbia Code requiring adequate toilet 
facilities in public buildings. From the foregoing plaintiff 
argued that it was reasonable to infer that the defendant 
intended that the lavatory facilities should be a part of the 
Nolan leasehold. Plaintiff in the Court below stood on his 


contract rights under the leasing agreement and relied on 
the aforementioned testimony to establish his right to the 
use of the facilities under the lease and to show, more par¬ 
ticularly, that the parties clearly contemplated that the 
lavatory facilities were included in the descriptive phrase 
“one store store.” The testimony showed that the public 
facilities in the basement of the Terminal Building were far 
removed from Nolan's store and that these facilities were 


used by the travelling and general public. 

The uncontradicted testimony showed that when the 
plaintiff lost his key to the lavatory and made demand for 
a new one the defendant readily complied. Plaintiff sought 
to show in the evidence that when he asserted his contract 


right to the toilet after the removal of the same by the de¬ 
fendant, the defendant in order to maintain a consistent 
position in anticipation of litigation immediately ordered 
other lessees throughout the building to give up their keys 
to a private toilet on the second floor of the building and 
compelled them to use the public facilities in the basement 
of the building. 

The store was as a matter of physical fact distantly re¬ 
moved from the Terminal proper and in no way connected 
with the bus and terminal business. It was an independent 
commercial real estate investment and the lavatory facili¬ 
ties at the rear of the Nolan store were clearly intended to 
be used by the lessee of the store. It was plaintiff’s posi- 
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tion throughout the trial, and is here, that a practical inter¬ 
pretation of the contract prior to the time of the dispute 
clearly indicated that the parties to the contract intended 
that the right to use the toilet to the rear of Nolan's store 
existed under the leasing agreement. 

ruder fundamental principles, upon being deprived of 
a part of the leasehold, the rent was suspended. At Com¬ 
mon Law on the happening of a partial eviction the tenant 
is not required to move but may remain in possession with¬ 
out pavment of rent. 

There was no waiver of the partial eviction by paying 
the rent during a period of time when the attorneys for both 
parties were seeking to adjust and compromise the dispute. 

Plaintiff contended that there was no breach of the lease 
!>v reason of the signing of the lease in the name of the 
individual William J. Nolan and the operation of the busi¬ 
ness in the corporate form, namely, M. S. Nolan Company. 
Defendant contended that this amounted to a subletting in 
violation of the lease. I 11 any event, the acceptance by the 
defendant of the corporate check, month after month, in 
payment of tile rent constituted a waiver of the alleged 
breach. 

Defendant did not call Beard and Snapp, agents of de¬ 
fendant corporation, about whom centered several of the 
more 1 important lines of inquiry at the trial. 

STATUTE INVOLVED. 

i **Buildings to be provided with adequate and suit¬ 
able privies .—Every building in said District used for 
dwelling purposes, or where persons are employed or 
intended to be employed in any trade or business, shall 
be provided with sufficient and suitable privy accommo¬ 
dations, having regard to the number of persons em¬ 
ployed in or in attendance at such building; and also 
where persons of both sexes are employed or intended 
to be employed, or in attendance, with sufficient suit¬ 
able. and separate privy accommodations for persons 
of each sex. It shall be unlawful for any owner or 
agent to put any person or persons in possession of 
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any building, or any part thereof, not provided with 
privy accommodations as aforesaid, except a watch¬ 
man for the purpose of guarding such building or part 
thereof. (Jan. 23, 1898, 30 Stat. 232, c. 8, sec.)” 

Sec. 1329, p. 283, D. C. Code, 1929. 

ARGUMENT. 

POINT I. 

The Court Erred in Finding That Appellant Sub-Let the 

Leasehold. 

The lower Court in Finding of Fact No. 6 (App. 6) con¬ 
cluded that appellant had breached the lease by sub-letting 
“the entire store room to a corporation known as the “M. 
K. Nolan Company,” * * *.” This finding is not supported 
in the evidence, is not correct as a matter of law and indi¬ 
cates the extremes to which appellees resorted in the trial 
below. 

Taylor, who drew the lease, (App. 87) inserted as a term 
thereof that the tenant agreed to use the premises for “an 
automobile finance company,” which language stands out 
like a sore thumb in view of his testimonv denvine: knowl- 
edge that appellant carried on his business in the corporate 
form (App 87). Furthermore, the lease provided that the 
“landlord does hereby covenant * * # That he will not per¬ 
mit any other store in this building to be used for the pur¬ 
pose of operating or conducting therein an automobile 
finance company, # * *” (PI. Ex. 3). Sub-letting as a legal 
concept contemplates a contractual arrangement of which 
there was no evidence in this case. Sub-letting viewed prac¬ 
tically requires the receipt of a consideration from a third 
party. Of this there was no evidence. 

The rent checks prior to the present dispute were cor¬ 
porate checks (App. 30) signed “M. S. Nolan, Inc., by Wil¬ 
liam J. Nolan.” (App. 27.) Assuming appellee’s conten¬ 
tion of subletting to be well founded, then on fundamental 
principles the defendant below was estopped to raise this 
defense by reason of the receipt of the corporate checks 
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over a period of time without objection. That a waiver 
exists 1 in this situation is settled law; see cases at 109 A. L. 
R. 1269 and 118 A. L. R. 125 at seq. 


POINT n. 

The Evidence to Establish Appellant’s Contractual Right to 
Use of Lavatory Clearly Admissible. 

The crucial issue below revolved about the meaning of the 
description “one story store” contained in the lease pre¬ 
pared by appellees. Finding of Fact Xo. 3 (App. 5) states 
that the lease did not refer to the lavatory and that there 
was ho agreement concerning the use of the lavatorv. There 
was no objection below to the admission of testimony to 
show the true meaning of the description “one story store.” 
Appellant relied on 

Ward wan v. Hanlon. 52 App. D. C. 14; 280 Fed. 9S8. 

1 011 anion v. Grubb. 38 App. D. C. 251. 

Times Square Improvement Co. v. Fleishmann’s 
Vienna Model Bakery. 160 X. Y. S. 346. 

Hoke v. Melirieng. 173 Md. 183; 195 Atl. 561. 

Lift ell v. Evening Star, 73 App. D. C. 63; 120 Fed. 
(2d) 36. 

Green v. Obergfell, 73 App. D. C. 298; 121 Fed. (2d) 
46. 

Day v. Adkins. 153 S. E. 915; 109 W. Va. 197. 

Fox v. Johnson <0 Wimsatt, Inc.. LXX W. L. R. 371 
(April 24, 1942). 


Thus the fact that the lease did not express in hare verba 
the right to use the lavatory facilities is of no moment. 
The only question left is one of proof, namely, whether the 
practical interpretation of the lease by the parties for a 
considerable period of time before it came to be the subject 
of controversy pointed to a contractual right in appellant 
to use the lavatory facilities proximate and adjacent to the 
office proper. 
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See: 


Old Colony Trust Co. v. Omaha, 230 U. S. 100, 118. 

Pitcairn v. American Refrigerator Transit Co., 101 
Fed. (2d) 929; cert. den. 308 U. S. 566. 

Harten v. JJoffler, 29 App. D. C. 490, 503, aff’d. 212 
U. S. 397, 404. 

As to the construction of a lease see Theunissen v. Iluyl- 
ers, Inc., 58 App. D. C. 106; 25 Fed. (2d) 530. 

POINT III. 

Actual Eviction from Part of Leasehold Suspended the 

Rent. 

The common law generally and the common law of the 
District of Columbia recognizes that a partial eviction from 
the leasehold suspends the rent. Appellee did not take 
issue with this legal principle below. To be distinguished 
from a case of actual partial eviction is the situation involv¬ 
ing a constructive eviction. The latter requires a sur¬ 
render of the premises, the former does not. 

In Pinching v. Wurdeman, 12 F. (2d) 164; 56 App. D. C 
222, (1926), this Court recognized the distinction and said: 

“Unquestionably it is the law that, if a lessor wrong¬ 
fully evicts a tenant from a part of the demised prem¬ 
ises, the eviction suspends the entire rent until full 
possession is restored. In other words, the lessor can¬ 
not apportion his own wrong, and claim rent for the 
portion of the premises which has been left to the use 
of the tenant.’’ 

Leading authorities in support of the foregoing are: 

Smith v. McEnamy, 170 Mass. 26; 48 N. E. 781 (1897) 
wherein Mr. Justice Holmes stated “that the enjoyment of 
the whole consideration is the foundation of the debt and 
the condition of the covenant, and that the obligation to pay 
cannot be apportioned.” See also Edmison v. Lowry, 3 S. 
Dak. 77; 52 N. W. 583 and Ann. Cas. 1914 A 1230. 
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POINT IV. 

Appellant Did Not Waive Partial Eviction by Payment of 
Rent During Period When Attorneys Sought to Com¬ 
promise Controversy. 

At the trial, appellee endeavored to spell out a waiver of 
the partial eviction by showing that Nolan paid the Octo¬ 
ber and November 1940 rent. The lavatorv was removed 
in October, 1940 (App. 25) and the rent for October was due 
on October 1 (App. 25) so that disposes of a theory of 
waiver as to that month. As to November, the evidence 
shovl'ed that during this month negotiations were going on 
between counsel for the parties hoping to compromise the 
dispute. (App. 22.) It is hornbook law, and certainly on 
fundamental notions of propriety and fair business deal¬ 
ing, that payment of a currently due obligation pending a 
determination of a dispute, particularly when compromise 
is being sought, does not waive any right of the debtor. 
The undisputed evidence also showed that checks were 
mailed to the office of counsel for Nolan, with the knowledge 
and consent of counsel for appellee, during December, 1940 
and January, 1941, (App. 27) while the matter was being 
ironed out pending disposition of a landlord and tenant 
suit for rent and restitution in the Municipal Court. (App. 
27, 28.) Appellant is not disposed to belabor this point, 
feeling it merely illustrates the tenuous rim on which the 
Greyhound sought to spin out a defense to the suit below. 

CONCLUSION. 

In conclusion, plaintiff respectfully submits that the 
lowch- court’s action in dismissing the complaint and order¬ 
ing judgment for the defendant should be reversed. 

William E. Leahy, 

William J. Hughes, Jr., 
Nicholas J. Chase, 
Attorneys for Appellant . 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8184. 


WILLIAM J. NOLAN, Appellant, 

v. 

GREYHOUND TERMINAL OF WASHINGTON, INC., 
A CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLANT. 


I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLANT. 

1 Complaint for Declaratory Judgment , Temporary 
Restraining Order and Preliminary Injunction 

1. (a) Jurisdiction is founded on the Code of Laws for the 
District of Columbia. The matter in controversy exceeds, 
exclusive of interests and costs, the sum of One Thousand 
($1,000.00) Dollars. 
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(b) Jurisdiction is founded on the Federal Declaratory 
Judgment Act. (Sec. 274(d), Judicial Code as amended; 
28 U. S. C. A., 400). 

2. Plaintiff states that he is an adult citizen of the United 
States and a resident of the District of Columbia. 

3. The Defendant, Greyhound Terminal of Washington, 
Inc., is a Delaware corporation doing business in the Dis¬ 
trict of Columbia. 

4. On or about April 20,1940, Plaintiff as Lessee, entered 
into a leasehold agreement with the Defendant, whereby 
Plaintiff promised to pay to Defendant the sum of Four 
Thousand Three Hundred and Fifty ($4,350.00) Dollars in 
consideration for the lease of a one story store, located in 
the Greyhound Bus Terminal at 1505 H Street, Northwest, 
for the term of three (3) years, commencing on the first 
day of June, 1940 and ending on the thirty-first day of May, 
1943. 

5. At the time the leasehold agreement was executed 
between the Plaintiff and the Defendant, it was understood 
that as a part of the consideration for Plaintiff’s paying 
the Four Thousand Three Hundred and Fifty ($4,350.00) 
Dollars rental, that the Plaintiff should have the use of cer¬ 
tain lavatory fixtures proximate and adjacent to the one 

i storv store hereinbefore mentioned. 

•> 

2 i 6. Sometime after the Plaintiff took possession, and 
i had been given a key to the aforesaid lavatory facili¬ 
ties by the Defendant corporation, the Defendant Corpora¬ 
tion withdrew and removed the lavatory facilities from the 
use of the Plaintiff and converted the said space into a taxi 
cab starter’s look-out and stand. 

7. The Plaintiff has made representations to the Defen¬ 
dant corporation claiming his right and interest under the 
leasehold agreement to the said lavatory facilities and as¬ 
serts that there has been a partial eviction. 

8. The Defendant claims that the Plaintiff is not entitled 
to the use of the aforesaid lavatory facilities and asks pos¬ 
session of the leasehold premises. The Defendant has in¬ 
stituted suit in the Municipal Court for the District of Co- 
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lumbia for rent which the Plaintiff has withheld pending 
the determination of his claim and further demands jjosscs- 
sion of the premises. The suit in the Municipal Court for 
the District of Columbia is set for hearing on Friday, Jan¬ 
uary 31, 1941. 

9. Plaintiff avers that immediate and irreparable injury 
will result to him unless the Defendant is immediately re- 
strained, before notice and hearing from proceeding with 
the suit in the Municipal Court by reason of the following: 
The Plaintiff claims that he is entitled under his leasehold 
agreement to the use of the lavatory facilities and having 
been deprived thereof by action of the Defendant, is unable 
to apportion the monthly rental installments due the Defen¬ 
dant lessor; that injunctive process is not issuable in the 
Municipal Court and he must resort to the jurisdiction of 
the District Court for relief; that if Plaintiff were to pay 
the rent and thereby determine the suit now pending in the 
Municipal Court, an adjudication of his claim would not be 
had or his rights protected; that if Plaintiff were not to 
pay his monthly rental installments in the future, as they 
accrued, similar suits would be instituted against him in the 
Municipal Court; Plaintiff avers that if a temporary re¬ 
straining order issue out of this Court enjoining the Defen¬ 
dant from proceeding with the suit in the Municipal Court, 
the respective claims of Plaintiff and Defendant may be 
adjudicated in the District Court and the rights of the par¬ 
ties declared. 

3 "Wherefore, the Plaintiff prays: 

1. That a temporary restraining order issue here¬ 
in, restraining the Defendant, Greyhound Terminal of 
Washington, Inc., from proceeding in the Municipal Court 
of the District of Columbia in No. Landlord and Tenant 
893602, pending hearing upon Plaintiff’s Motion for pre¬ 
liminary injunction. 

2. Upon preliminary hearing the Defendant corporation 
be ordered and directed to withhold proceedings against the 
Plaintiff in connection with the subject matter of this Com¬ 
plaint pending a hearing and judgment on this Petition for 



declaratory judgment arising out of the conflicting claims 
of the Plaintiff and Defendant. 

3. That the Court adjudge that the Plaintiff is entitled 
to the use of the aforesaid lavatory facilities under the 
leasehold agreement. 

4. That, if the Court shall determine that said leasehold 
agreement contemplated that the Plaintiff should have the 
use of said lavatory facilities, that a mandatory injunction 
issue against the Defendant corporation demanding the im¬ 
mediate re-installation of said lavatory facilities in the place 
from which thcv were removed. 

5. That the Plaintiff be given such other relief as to the 
Court may seem just and proper. 

6. That Plaintiff recover his costs. 

WILLIAM J. NOLAN 

District of Columbia, ss: 

William J. Nolan, being first duly sworn according to 
law, deposes and says that he has read the foregoing and 
annexed Complaint for Declaratory Judgment, Temporary 
Restraining Order and Preliminary Injunction, by him sub¬ 
scribed, and is familiar with the contents thereof, that those 
things stated as of personal knowledge are true, and those 
stated upon information and belief, he believes to be true. 

WILLIAM J. NOLAN 


Subscribed and sworn to before me this 29 dav of Janu- 

% 

arv, 1941. 

DORA F. KEY, 

Notary Public. 

My Comm, expires 3-15-43. 


WILLIAM E. LEAHY 
NICHOLAS J. CIIIASCIONE 
Attorneys for Plaintiff 
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8 Answer to Complaint for Declaratory Judgment, 
Temporary Restraining Order and Preliminary 
Injunction. 

Defendant admits the allegations of paragraphs one, two, 
three and four, of the complaint, denies the allegations of 
paragraph five, admits the allegations of paragraphs six, 
seven and eight, denies the allegations of fact contained in 
paragraph nine, and says that it is not called upon to answer 
the conclusions of law contained in said paragraph. 

Defendant further says that it is perfectly willing that 
the conflicting claims of the parties herein may be adjudi¬ 
cated in this cause, and requests that the Court order a 
speedy hearing of this action and advance the same on the 
calendar, and that the penalty of the undertaking to be 
given by the plaintiff on the granting of a preliminary in¬ 
junction be fixed at $1,000.00. 

HENRY I. QUINN 
Attorney for Defendant, 
637 Woodward Building, 

• #•••#•##* 

142 Findings of Fact and Conclusions of Law 

This cause coming on to be heard upon the complaint, the 
answer thereto, and evidence being taken in open Court, 
the Court makes the following: 

Findings of Fact 

1. Plaintiff is a citizen of the United States and a resident 
of the District of Columbia, and the defendant is a Dela¬ 
ware Corporation doing business and having its principal 
place of business in the District of Columbia. 

2. On April 21, 1940, plaintiff leased from the defendant 

a one store store in the Bus Terminal of the defendant at 
•» 

1505 H Street, N. W., for three years, from June 1st, 1940, 
to Mav 31st, 1943. 

w 7 

3. That the written lease entered into between plaintiff 
and defendant on April 20th, 1940, did not refer to or men- 
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tion a lavatory at tbe end of the hall adjacent to the one 
story store leased to the plaintiff, and there was no agree¬ 
ment or understanding between the plaintiff and defendant 
that the plaintiff should have the use of the said lavatory; 
that defendant did, however, permit the plaintiff to use the 
said lavatory facilities, and after plaintiff had moved 
14.'> into the premises defendant gave plaintiff and sev¬ 
eral other tenants keys to said lavatory so as to keep 
outsiders from using same. 

4. That in September, 1940, defendant removed the afore¬ 


said lavatorv and toilet facilities and converted the room 


in which the same had been into an office for a taxicab sta¬ 


tion. 


5. That in the basement of the Bus Terminal were toilets 


and lavatories, some of which were “pay toilets’’ and de¬ 
fendant, after plaintiff had complained about the removal 
of the facilities in the hall adjacent to the store occupied 
by him, offered to give plaintiff a key to one of said “pay 
toilets;” that other tenants in the building all used the 


toilet and lavatory facilities in the basement. 


G. The plaintiff in the lease with defendant, agreed to use 
the store room leased to him for no other purpose than “an 
automobile finance company office,” and further agreed that 
he would not transfer or assign the lease, nor let nor sub-let 
the said store room nor any part thereof without tbe written 
consent of defendant: that the plaintiff did sub-let the entire 
store room to a corporation known as the “M. K. Nolan 
Company,” which corporation was occupying the same and 
conducting its business therein at the time of the trial of 
this cause and for some time prior thereto. 

7. That the plaintiff after the removal of the aforesaid 
lavatory fixtures paid the rent for the store room for the 
months of October and November, 1940, but refused to pay 
the rent due on December 1st, 1940, whereupon the defen¬ 
dant filed a Landlord and Tenant Complaint in the Munici¬ 
pal Court to dispossess plaintiff for non-payment of rent, 
plaintiff filed his complaint herein to enjoin the prosecu¬ 
tion of said Landlord and Tenant case, and for a declara- 
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torv judgment. An injunction pendente lite was granted. 

8. That the lease entered into between the plaintiff 

144 and defendant provided for a term of three years 
commencing on the first day of June, 1941, for a total 

rental of $4,350.00, payable in monthly instalments of 
$11*2.50 from June 1st, 1940, through May 31st, 1941, and 
$1*25.00 from June 1st, 1941, through May 31st, 1943: that 
the plaintiff has withheld the payment of the instalments of 
rent from December 1st, 1940, and there is now due and 
owing from the plaintiff to the defendant six instalments of 
rent at $112.50, and six instalments of $125.00 each, or a 
total of $1425.00, exclusive of the instalment to become due 
on December 1st, 1941, with interest on each instalment at 
the rate of six per cent from the date when due, making 
the total amount of principal and interest due from the 
plaintiff to the defendant in the sum of $1456.43, which sum 
the defendant is entitled to recover against the plaintiff and 
the surety on his undertaking herein as damages resulting 
from the plaintiff wrongfully and inequitably suing out the 
temporary injunction. 

‘Wherefore, the Court hereby arrives at the following: 

Conclusions of Low 

1. That the lavatorv and toilet factilities removed bv the 

* 4 

defendant were not a part of the store room leased to the 
plaintiff and were not covered by the lease entered into be¬ 
tween plaintiff and defendant, and the defendant had the 
right to remove the same. 

2. That there was no eviction of the plaintiff by the de¬ 
fendant. 

3. That the defendant is entitled to the rent for the store 
room occupied by plaintiff without deduction or set off. 

4. That the defendant is entitled to proceed to receive 
possession of the store room leased to plaintiff because of 

his failure to pay the rent reserved in the lease be- 

145 tween them. 

5. That the injunction heretofore granted should 
be dissolved and the defendant should recover from the 
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plaintiff, and the surety on his undertaking filed herein, 
Milton Kronheim, the sum of Fourteen Hundred and Fifty- 
six Dollars and Thirty-four Cents ($1456.34). 

MATTHEW F. McGUIRE, 

Justice. 

Seen: 

NICHOLAS J. CHIASCIONE 
146 Final Decree 

Tiiis cause came on to be heard, and upon consideration 
thereof, it is by the Court, this 5th day of December, A.D., 
1.041, 

Adjudged, Ordered and Decreed, that the Complaint filed 
herein be and the same is hereby dismissed, and the injunc¬ 
tion heretofore issued against the defendant be and the 
same is hereby dissolved. 

It Is Further Ordered, that the defendant recover of the 
plaintiff, and Milton Kronheim, surety on the injunction 
undertaking filed herein by the plaintiff, the sum of Four¬ 
teen Hundred and Fifty-six Dollars and Thirty-four Cents 
($1456.34). 

MATTHEW F. McGUIRE 

Justice. 

# *#*♦*#••# 


n. 

TESTIMONY. 

10 (After opening statements, which were had before 
the reporter was called into the case:) 

The Court: I may say to counsel that it would be very 
helpful to the Court if counsel could have a diagram of the 
store itself, and of the toilet facilities in relation to the 
store. 

Mr. Chiasc-ione: In order that this case mav be 

% 

11 presented as you suggest, we have had photographs 
made of the rear of the office proper and of the toilet 
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in question; and counsel have agreed that this picture may 
be submitted to your Honor in connection with this case. 

Furthermore, I have subpoenaed the blueprints of the 
plans for this terminal building from the District of Co¬ 
lumbia authorities, in order that the entire architectural 
and engineering outline of the building may be shown. 

Our first witness will be Mr. Stewart, from the Building 
Inspector’s Office, who has those plans. 

The Court: Proceed to take evidence. 

The Clerk: Is this (referring to photograph) an exhibit.’ 

Mr. Chiascione: I think that we can call it Exhibit Xo. 
1, if counsel agree. 

Mr. Quinn: Yes. 

Mr. Chiascione: Call Mr. Stewart. 

Thereupon H. Warren Stewart was produced as a wit¬ 
ness on behalf of the plaintiff, and, after having been tirst 
dulv sworn, was examined and testified as follows: 

v 7 

Direct Examination: 

Mr. Chiascione: I wonder if I might interrupt for one 
moment, to call one other matter to vour Honor’s attention. 

I think that it will be helpful to your Honor to 
12 call attention to the fact that our code of laws for the 
District of Columbia will undoubtedly come into the 
case, and Section 1329 of the 1929 Code of the District of 
Columbia, copies of which I have and I will be glad to sub¬ 
mit to counsel and to your Honor, relates to the provision 
for adequate and suitable toilet facilities in the District of 
Columbia. 

While under our theory of the case this is not controlling, 
because we rest on the lease, I conceive that during the 
course of the argument here this provision will undoubtedly 
come into play, and for that reason, before evidence is 
taken, T am submitting a copy to your Honor. 

The Clerk: Do von want that as an exhibit? 

* 

Mr. Chiascione: Xo. His Honor takes judicial notice 
of that. 
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By Mr. Cliiascione: 

Q. Mr. Witness, will you state your full name for the rec¬ 
ord.' A. 11. Warren Stewart. 

Q. Where do you live, Mr. Stewart ? A. 715 Taylor Street, 
X. W. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Are you an employee of the District of Columbia Gov¬ 
ernment? A. Yes, sir. 

13 Q. Did you receive a subpoena addressed to the 
District of Columbia Government— 

Mr. Quinn: You can save time. This gentleman is an 
employee of the District. Let him produce his blueprints, 
and come right to the point. 

Mr. Cliiascione: That is agreeable. 

Q. Do you want to produce and identify for us the blue¬ 
prints of this building? A. Here are the blueprints filed in 
the Building Inspector's Office, for permit to erect Grey¬ 
hound Bus Terminal and office at 1110 Xew York Avenue. 

Mr. Cliiascione: Would your Honor care to look at these, 
or would you prefer that I draw out from the witness— 

The Court: The best way is to prove them by the wit¬ 
ness. 

Mr. Cliiascione: Mr. Quinn, may I suggest that you come 
here? I have gone over these, and I might suggest that 
this particular paH (indicating) shows the building. 

The Witness: This shows the relation to the street line 
(indicating) — 

Mr. Quinn: Which is Xew York Avenue? 

The Witness: This (indicating) is New York Avenue, in 
here. This is I Street (indicating), and lltli Street, and 
12th Street (indicating). This is a private driveway (indi¬ 
cating) that is in back of the Annapolis Hotel. 

Bv Mr. Cliiascione: 

14 Q. And this (indicating) is the store in question, 
the corner store? A. This is it. This (indicating) is 

the sidewalk space, through here (indicating). Here (indi¬ 
cating) are the driveways that come into the concourse. 
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This (indicating) is the basement plan of the building 
proper. 

By Mr. Quinn: 

Q. Where are the toilets in the basement? A. Right here 
(indicating); women’s toilet, and men’s toilet. 

Bv Mr. Chiascoine: 

Q. Where are they in relation to this store? A. 1 do not 
believe you will find that here. 

Q. I mean, the corner store of this building. A. I really 
do not know what the case is about. Here (indicating) is 
the basement floor. 

By Mr. Quinn: 

Q. And New York Avenue runs here (indicating) ? A. 
Right here. Here is the first floor plan, which would more 
than likely show the toilet. Here are the stores, one, two 
and three. 

Mr. Chiascione: This is the toilet under contention here 
(indicating), to the rear end of the store. 

Mr. Quinn: It enters into a hall and turns out here 
15 (indicating). 

The Witness: This is the door from the store, and 
it goes into a little passageway. 

The Court: This (indicating) is the store wall? 

The Witness: Yes. 

The Court: That takes you out into a passageway? 

The Witness: That is right. 

Mr. Chiascione: You turn roughly two or three feet, and 
open another door. 

The Court: You turn right here to the left, and have 
access to the street? 

Mr. Chiascione: No; this (indicating) is a private cor¬ 
ridor. 

The Court: Who uses the corridor? 

Mr. Chiascione: These three lessees. 
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The Court: And these toilets are used by whom? 

Mr. Chiascione: By these three people, and the starters 
of the Diamond Cab Company, who have the concession. 

The Court: And there is no other entrance from the store 
to the cellar? 

Mr. Quinn: That is right. 

Mr. Chiascione: There is one other thing that I think 
we can agree on. This (indicating) is a corridor which 
leads into the main terminal, as vour Honor can see. Anv- 
one of these people that would have to use these facilities 
i which Mr. Quinn has explained to your Honor would 
1(5 have to go all the way around this way and over here 
(indicating). I am not an architect, or blueprint 
reader, but they do have to go down two flights of stairs. 

The Witness: These (indicating) are the stairs that go 
down. 

Mr. Chiascione: You are really down in the basement. 
In other words, two flights. 

The Witness: One flight. 

The Court: And these (indicating on blueprint) are the 
public facilities? 

Mr: Chiascione: These are the public facilities that Mr. 
Quinn says we can use. 

For the purpose of the record, in order to identify these 
blueprints in evidence, may the record show that they are 
marked Plaintiff’s Exhibit No. 2, blueprints of plans for 
the Greyhound Bus Terminal? 

Mr. Quinn: They may not want to put a mark on them. 

(Addressing the clerk) Can’t you put a piece of paper 
or tag on them? 

The Clerk: Yes. 

Bv Mr. Chiascione: 

Q. Mr. Stewart, before you leave us, are you able to tell 
us anything with respect to distances on these plans? Do 
you have a scale here? A. I do not have a scale 
17 with me, but I may be able to tell from the dimen¬ 
sions. 
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Q. Will you look at the blueprints— A. Just which di¬ 
mension do you want? 

By Mr. Quinn: 

Q. Is the scale given on the blueprint? A. Yes. 

Q. What is the scale? A. One-eighth of an inch to the 
foot. 

By Mr. Chiascione: 

Q. What I have in mind is, if you can give it, the state¬ 
ment of the distance from the rear of the store here in ques¬ 
tion which I pointed out to you, to the top of the stairs 
which lead ultimately to the public toilet facilities in the 
basement of the building. 

Mr. Quinn: I think that we can get a ruler and figure it 
out ourselves. 

A. I would think it was approximately 85 feet. 

By Mr. Chiascione: 

Q. From the rear of the store to the top of the stairs? 
A. That is correct. 

Q. Can you give us an estimate as to how far it is from 
the top of the stairs to the entrance to the public men's 
toilet? A. From the top of the stairs to the door, now? 

Q. Just an estimate. A. 57 feet. 

IS By Mr. Quinn: 

Q. 57 feet is what? A. That is the line of travel from the 
main door to the men’s toilet, to the top of the stairs in the 
lounge; that is the approximate distance that you would 
have to travel, and that is because I am counting stairs one 
way, and then you return back that way from a platform 
and come back, so that distance is added in the second time. 

By Mr. Chiascione: 

Q. Would there be any variation in the latter computa¬ 
tion as to the public women’s toilet? A. Yes, there would be 
considerable. 
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Q. How much more? A. It is shorter. 

Q. IIow much shorter, then? A. It is shorter by IS feet. 

Mr. Chiascione: I think that is all. 

Cross Examination 
By Mr. Quinn: 

Q. What is shorter by IS feet? A. The distance from the 
main, entrance to the women's toilet, to the top of the stair¬ 
way, IS feet shorter from the women’s toilet than from the 
men’s. 

; Q. That is from the top of the stairs to the toilet? 
19 A. That is right, along the line of travel of the stairs. 

Q. From the little toilet up in the corner of that 
corridor that we were looking at, did you measure to the 
top of the stairs? A. I measured from the doorway of the 
store. I was asked from the back of the store. 

Mr. Chiascione: That is right. 

By Mr. Quinn: 

Q. From the back of the store, what was that measure¬ 
ment? A. Approximately 85 feet. 

Mr. Quinn: O.K. That is all. 

Redirect Examination 

By Mr. Chiascione: 

Q. ^Just one question. In measuring the line of travel 
from the rear of the store to the top of the staircase, did you 
make any allowance for going around an information desk, 
if the information desk is shown to be in that line of travel? 
A. No, sir. 

Q. In other words, you made a direct line? A. That is 
right. 

Mr. Chiascione: That is all. Thank you very much. 

Thereupon William J. Nolan, the plaintiff, was called as 
a witness in his own behalf, and, after having been first 
duly sworn, was examined and testified as follows: 
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20 Direct Examination 

By Mr. Chiascione: 

Q. Will you state your full name for the record? A. Wil¬ 
liam J. Nolan. 

Q. Where do you live? A. 1111 II Street, N. W. 

Q. What do you do for a living ? A. I operate a finance 
company. 

Q. Where is it located? A. 1102 I Street, in the Grey¬ 
hound Bus Terminal. 

Q. IIow long have you been in business in the District 
of Columbia? A. About ten years. 

Q. Directing your attention to the early part of April, 
1940, will you tell his Honor whether or not you entered 
into negotiations for a leasehold at the Greyhound Bus 
Terminal? A. I did. 

Q. With whom did you negotiate the execution of the 

lease? A. With Mr. Taylor, of Shannon & Luclis, and Mr. 

Leahv. 

•» 

Q. How did you happen to go to Mr. Taylor? A. Well, I 
had been in the neighborhood of the Greyhound Bus Ter¬ 
minal, and I saw that they had three stores for rent, and 
one on the corner that would be fitting for my business, and 
although there was a sign in the window indicating 

21 that Weaver Brothers were the agents, I knew that 
Mr. Taylor of Shannon & Luclis had done business 

with the Greyhound people on a previous occasion, and I 
stopped by to ask him if he knew anybody down at Weaver 
Brothers so that I could negotiate a lease, and he said that 
“It does not make any difference about Weaver Brothers; 
we can take care of any lease that you might want to make 
with the Greyhound people,” and he exhibited a floor plan 
of the first floor of the terminal which was similar to this 
blueprint and picked out the stores and showed me the rents 
that they were asking, and I told him that I was interested 
in that corner store. 

Q. Did you go down to see the store? A. Oh, yes; I had 
been down before talking to Mr. Taylor, and then I went 
down after I talked to Mr. Taylor. 
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Qj After you had examined the premises, did you return 
to see Mr. Taylor? A. Yes. 

Q. What transpired on that occasion? A. He drew up an 
agreement and submitted it to Mr. Major of the Greyhound 
Line. 

Q. During your negotiations with Mr. Taylor, was any 
mention made of the toilet as such? 

Mr. Quinn: I object. 

Mr. Chiascione: I submit that that is admissible, your 
Honor. The witness has testified that during the 

22 course of the negotiations, a diagram or plat was 
used by the parties in negotiating the lease, on which 

was shown the floor plan, and in connection with the exam¬ 
ination of that floor plan, in order to identify this leasehold 
properly, I submit that it is admissible to determine 
whether the agent for the lessor made any mention of this 
particular toilet. 

Mr. Quinn: The trouble is that he stated that after all 
thati was done. Mr. Taylor took the proposition to Mr. 
Major and got his approval for this lease here, and what 
Mr. Tavlor said afterward could not be binding on the 
company. 

The Court: I understood counsel to ask the witness 
whether or not they talked about that toilet. 

Mr. Chiascione: That was my question. I will reframe 
the question, but I submit that your Honor’s understanding 
of my question was correct. 

Mr. Quinn: I submit that your Honor’s understanding 
was not correct, with all due respect to your Honor. 

For various reasons, I do not want this witness to be led. 
He Was asked about what was done, and this plat was sub¬ 
mitted, and nothing was said by Taylor up to that time— 
that is the impression he gave, and then Taylor goes to 
Mr. Major, who is the manager of the terminal, to get his 
approval, and after that he is asked about some conversa¬ 
tion that he had with Tavlor. 

* 

Mr. Chiascione: That is not the line of questioning. 

23 That mispresents it. 
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The Court: The Court understands from the ques¬ 
tion and the state of the evidence at the present time that 
the lease had not been drawn. Negotiations had been en¬ 
tered into for the purpose of drawing a lease, and, as far 
as the state of the evidence is concerned now, those negotia¬ 
tions were still going on. 

You may inquire. 

By Mr. Chiascione: 

Q. Mr. Nolan, did this diagram that was used by Mr. 
Taylor during the course of these negotiations show the 
toilet at the rear of the store which you contemplated leas¬ 
ing? A. dust the same as we saw this blueprint that was 
here; we went over the whole business, with the under¬ 
standing that the toilet was to be used for that store— 

Mr. Quinn: I object. 

The Court: That may be stricken. 

Answer the question, ves or no. 

The Witness: Yes. 

By Mr. Chiascione: 

Q. Did you explain to Mr. Taylor why you wanted that 
particular toilet there? 

Mr. Quinn: lie has not said that he wanted any particu¬ 
lar toilet there, lie is leading the witness. 

Mr. Chiascione: I submit that 1 laid the founda- 
24 tion by showing that the agent of the lessor and the 
lessee were sitting across the table discussing the 
particular components of this store. This man here wanted 
to get that particular store, and he wanted to know whether 
or not this toilet went with it. 

Mr. Quinn: All that Taylor did was to show him the 
floor plan. 

Mr. Chiascione: You are testifying now? 

The Court: We are still in the negotiatory period. 

After all, this case is being tried without a jury, and if 
any evidence is admitted that should not be admitted, the 
Court will disregard it. I want to get the facts. 
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By Mr. Cliiaseione: 

Q. Mr. Nolan, did there come a time when you entered 
into a written agreement for the leasing of the premises? 
A. Well, we negotiated for, I think, almost a week. There 
was a question about the term; there was a question about 
the amount of money that we would pay for the first year, 
and then there was a counter proposition, and we negoti¬ 
ated back and forth, and we went over this whole plan, the 
floor plan, and I might add, if I might, that when I moved 
into that office, I had no girl and my son was going to 
Georgetown, and I was the only one in the office, and toilet 
facilities were naturally very important. 

Q. I show you, Mr. Nolan, what purports to be a duplicate- 
original of the agreement for the leasing of these 

25 premises. I might say parenthetically to your Honor 
that it was stipulated at the pre-trial that this leas¬ 
ing agreement should be admitted without identification. 
Is that a duplicate-original of the agreement? A. Yes. 

Mr. Cliiaseione: May the record show, as Plaintiff’s Ex¬ 
hibit; 3, leasing agreement between William J. Nolan and 
the Greyhound Terminal of Washington, Inc. 

Q. Having executed the agreement, did there come a time 
when you took possession of the premises? A. Yes. 

Q. ;Can you tell the Court when that was? A. I believe 
it was the early part of May, of 1940. 

Q. Did you have any assistance in moving in there? A. 
Oh, yes. 

Q. Who helped you? A. The mover, and my son, and a 
friend of his. 

Q. Did there come a time when you took possession of the 
leasehold, when you were given keys to the premises by the 
landlord? A. A representative of the landlord. 

Q. When was that? A. That was the afternoon of the day 
that I moved in. I went down to the terminal, on instruc¬ 
tions from Mr. Taylor, and saw the receptionist upstairs 
outside of Mr. Major’s office, and she gave me three 

26 kevs to the front and back door, and one kev to the 
toilet. 
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Q. Did you proceed to use those toilet facilities? A. Yes, 
we used them that evening. 

Q. Did you continue to use them thereafter, until the fa¬ 
cilities were removed? A. Yes. 

Q. Who else used those facilities when you moved in there, 
or shortlv thereafter? Let us identifv the time for the 
record. Let us sav a week after you moved in there. Who 
used the toilet facilities that went with vour lease? A. The 

•T 

manager of the valet shop in one of those stores along I 
Street there. 

Q. Is that the store that is adjacent to your store? A. 
No, there was an empty store, and then the third store was 
the valet shop. 

Q. Is it your testimony that there are three stores there, 
and that the one between you and the valet shop was empty? 
A. That is right. 

Q. Proceed as to who used the toilet that went with your 
lease. A. In addition to that, the taxicab drivers of the 
Diamond Cab, whose cabs were parked out there for busi¬ 
ness, and the starters on each shift. 

27 Q. Who had keys to the toilet, if you know? A. 

Outside of our office, the valet shop and the starters 
for the taxicab company. 

Q. Is it your testimony that there were three keys, then, 
for the toilet? Your best recollection. A. Well, yes, there 
were three kevs, but we had another kev made. Mv son had 
a kev. 

ft 

Q. But there were three principals that had the right to 
use the toilet? A. That is right. 

Q. Did there come a time when you went to the defendant 
corporation here and complained about others using that 
toilet? A. I went to the agent, Taylor of Shannon & Luehs, 
and complained that the toilet that was assigned to us was 
being used by all of the taxi drivers who had business at the 
terminal. 

Q. When did you make that complaint, Mr. Nolan, 
roughlv? A. I would sav within a week after I moved in 
there, and I also complained about the taxicabs parked out- 
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side of our window, which obstructed the view of our office 
from the sidewalk across the street. 

Q. Did you speak to anyone other than Mr. Taylor, to 
anyone of the Greyhound Company? A. After I had com¬ 
plained to Mr. Taylor, Mr. Taylor called me and said that 
a representative of Mr. Major would come in to see 

28 me, and a day or two later Mr. Beard came in there, 
and I explained the situation to him, and he said he 

would do what he could about it. 

Q. Who is Mr. Beard? A. lie is one of the officials of 
the Greyhound Bus Terminal. I do not know what his offi¬ 
cial capacity is. 

Q. Did you have a conversation with ATr. Beard at that 
time? A. Yes. 

Q. Will you tell his Honor what transpired in that con¬ 
versation? A. I told him that it was our idea that this 
toilet was to be used by the occupants of the stores, and 
not to be a public convenience, and that I objected to the 
taxi drivers coming in and using it, and I also objected to 
the taxicabs parked out in front of our window. 

Mr. Beard said that he would talk it over with Mr. Major, 
and see what could be done about it. 

Q. What happened as the result of that conversation? 
A. A day or two later Mr. Major asked me to come to his 
office, and he told me that he had an attractive contract with 
the Diamond Cab Company, and that as far as parking 
those cars out there were concerned, he would appreciate it 
if T would condone that condition, and as far as the toilet is 
i concerned, he would see that those taxi drivers would 

29 discontinue using it: and, of course, I told him that 
| I had no objection to the starter. Tie said, well, that 

that would be all right, that he would fix that up, and take 
care of that in the future. 

Mr. Quinn: This is supposed to be Mr. Major that you 
are talking about? 

Mr. Chiascione: Mr. Beard. 

The Witness: No: this is Mr. Major. 
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By Mr. Chiaseione: 

Q. Now, subsequent to those conversations to which you 
have just testified, did the taxi drivers stop using that 
toilet? A. Yes. 

Q. Did the taxicab starter use it? A. Yes, he did 

Q. Did the employees in the valet shop continue to use it ? 
A. Yes. 

Q. Did there come a time. Mr. Nolan, when you lost your 
key to the toilet? A. Yes. We had it on a stick in the place, 
and apparently we left it— 

The Court: Well, you lost it? 

The Witness: Yes. 

By Mr. Chiaseione: 

Q. What did you do about getting another key? 
30 A. I spoke to Mr. Beard, and he gave me another 
key. 

Q. Directing your attention to the early part of October, 
1940, did there come a time when those toilet facilities were 
no longer available for your use? Or can you tell us, if I 
may reframe my question, on or about when the commode 
and wash basin to the rear of your store were removed? 
A. I believe that about the first of October, or thereabouts, 
the valet shop moved out, and the store became for rent, 
and a few days later I saw plumbers in there, removing 
the equipment from the toilet. 

Q. What is that former toilet in the rear of that store 
being used for, since the removal of the plumbing fixtures? 
A. Taxicab starter’s office. 

Q. Will you explain to the Court very briefly the signifi¬ 
cance of that taxicab starter’s office in connection with the 
terminal? A. There is a taxicab starter for each eight-hour 
shift, and lie supervises the cabs coming in and out, and the 
loading of the cabs, and this office is quite removed from the 
taxicab stand. 

Q. Does it face the rear of the terminal? A. Yes. 

Q. And the concourse around which the cabs come to take 
care of the public? A. That is right. 

The Court: This is the former toilet room? 


31 
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Mr. Clnascione: Yes, your Honor; the room which 
is tiie point of dispute. 

The Court: The room which contained the toilet facilities 
is now used a> a taxicab starter's stand? 

Mr. Clnascione: Yes, as an outlet for the concourse. 

Q. I Did you make a complaint to Mr. Beard, or to Mr. 
Major, or to any other official with respect to the removal 
of those facilities? A. 1 made a complaint to Shannon & 
Luelis. 

Q. When did you do that, in point of time? A. Oh, within 
a dav or two. 

Q. Did you consult counsel on the removal of those facili¬ 
ties? A. Yes. 1 consulted Mr. Leahy, and he came down to 
the office and inspected the place where the toilet used to be. 
Then he went down to the public toilet which they had as¬ 
signed for our use, and said “Don't pay any more rent, be¬ 
cause there has been a partial eviction, and if you use that 
public toilet, you are liable to catch any number of dis¬ 
eases. ” 

Q. When was that, in point of time ? A. That was, I would 
say, within ten days or two weeks. You see, we paid the 
rent in October and November, but we were negotiating 
back and forth, between Mr. Laughlin, an attorney, 
32 and Shannon & Luchs, and it must have been later in 
October that Mr. Leahy was down there, because I 
did nbt pay the rent for the next month, after he told me not 
to pay it. 

Q. You have paid no rent since then? A. No. 

Q. What do you use for toilet facilities now? A. Well, in 
an emergency—we use the toilet downstairs to urinate, but 
we go to our home for any other reason. 

Q. Where is your home? A. Right on H Street, right back 
of the terminal. 

Q. Why do you do that? 

The Court: Well, you can ask that, if you want to. 

Mr. Quinn: The Court will almost take judicial notice 
of that. 

The Court: You may inquire. 
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By Mr. Chiascione: 

Q. Why do you go to your home in lieu of going to these 
public facilities? A. Well, it is more sanitary. 

Q. Have you a key with you, that you used? A. Yes, a 
kev to the toilet that was originally assigned to us, ves. 

Mr. Quinn: There is no question about his having a key. 

Mr. Chiascione: I want to put it in the record. 

Mr. Quinn: Put the key in the record, when you can 
see it? 

33 Mr. Chiascione: I want the record to show that 
the witness produced a key in open court, and I sub¬ 
mit that it is proper. 

At this time, your Honor, while the plaintiff is on the 
stand, for the purpose of the formal record, I want to call 
attention to this picture, to which counsel has stipulated be¬ 
fore trial this morning, of the rear door of the store and 
the former tiolet. The store has an aperture shown at the 
left. The toilet room is the door shown at the right. 

Q. Mr. Nolan, I show you that picture, and ask you to 
tell us, if you know, how far it is from the door to the rear 
of your store, to the door opening into the former tiolet 
room. A. Just about a step. You come out of this door 
(indicating), and you put your hand right on the other door. 

Mr. Chiascione: That is all. Your witness. 

Cross Examination 
By Mr. Quinn: 

Q. That door to the right of the open door, which was 
formerly the toilet, leads out on the concourse, doesn’t it? 
A. This door here (indicating)? 

Q. Yes. A. Yes. 

Q. Where you see the hand protruding there? A. 
Yes. 

34 Q. That leads out to the concourse? A. Yes. 

Q. Did you say that on the day you signed this 
lease, you got a key to that toilet? A. No. 
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Q. Did you say that you got a key to the toilet from the 
young lady in Mr. Major’s office? A. Yes, we got all the 
keys originally from her. 

Q. The fact is that you did not get that key to the toilet 
until some days after you moved in, when you made a com¬ 
plaint about taxi drivers coming in off the street—isn’t that 
so? A. No, sir. I got the key when I went in to obtain the 
keys to the front and back doors. 

Q. What date did you move in? A. I don’t remember 
now, but it would appear on my affidavit there. 

Q. You got keys to the front and back doors of this store¬ 
room, didn’t you, that you rented? A. Yes. 

Q. Are you sure that you got a key to the toilet that same 
day? A. Yes, sir. 

Q. You signed for the keys, didn’t you? A. I don’t re¬ 
member signing for them. I mav have at a later date. 
35 Q. Don’t you recollect that you did sign for the 
i keys? A. No, I don't recollect signing for them at 
that time, if I ever signed for them. 

Q. Let us get this straight: When you moved in, accord¬ 
ing to vour contention, vou got kevs to the storeroom that 
you had leased, and keys to this toilet at the end of the cor¬ 
ridor? A. That is right. 

Q. When you went to use that toilet the first time, then 
vou had to use that kev? The toilet door was locked, was it ? 
A. I believe it was, yes. 

Q. You were given the key so that you could open the 
door? A. Obviously. 

Q. Is it not a fact that the taxi drivers did not have a key 
to the toilet? A. I did not say they did. I said the starter 
had. 

Q. Didn’t you say that the taxi drivers were using it? 
A. That is right. 

Q. Is it not a fact that the toilet was open to everybody, 
and that you complained about it, after you saw the taxi 
drivers using it, and then you got the key for the first time? 
A. No, that is not a fact. The taxi drivers obtained the key 
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from the starter, who kept it on a stick right on his tele¬ 
phone. 

36 Q. What was the starter’s name? A. They had a 
number of starters there. 

Q. To whom did you complain, at Shannon & Luehs, about 
the removal of these toilet facilities? Was that to Mr. Tay¬ 
lor? A. Yes, I think it was. He was the only one that I 
contacted there. 

Q. Was the complaint made verbally, or in writing? A. 
Well, there was correspondence about it. 

Q. No, I am talking about what you did. Was there any 
complaint from you in writing? A. I don’t remember 
whether it was from me, or from Mr. Laughlin, but I talked 
to Mr. Laughlin about it, and I know that he had some cor¬ 
respondence with Mr. Major. 

Q. Before Mr. Laughlin came into the matter, did you 
ever make a complaint to Shannon & Luchs, or to Mr. Ma¬ 
jor? A. No, I did not make any complaint. 

Q. That is all I want. You did not make any complaint 
until Mr. Laughlin came into it? A. No, because it was a 
matter of a legal proposition. 

Q. You did not make any complaint to Shannon & Luchs 
before Mr. Laughlin came in? A. I would not sav definitelv 
about that. 

Q. You know that is the truth? A. No. 

Q. Is it not a fact that these toilet facilities were 

37 removed in the month of October? A. I think that is 
correct. 

Q. Your lease called for you to pay a monthly rent—is 
that correct—in advance? A. That is right. 

Q. And you paid that monthly rental for October, and 
also for November? A. That is correct. 

Q. And then you made a complaint to the Health Depart¬ 
ment of the District about the sanitarv condition of the 
basement toilets, didn’t you? A. I went to the Health De¬ 
partment to inquire, upon instruction of counsel, about the 
regulations pertaining to lavatories in that building. 
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Q. Didn't you complain to the Health Department that 
those toilets were unsanitary? A. No, I don’t remember 
saving that, but if I did, that was not incorrect. 

Q. They are unsanitary l 7 A. "Well, that may be a ques¬ 
tion that I do not want to enter into anv controversy with 
you about. 

Q. Whv did vou sav, “If I said that’’? A. Because it is 
an international lavatory, black and white, any class of 
people coming in to use that toilet that comes off of the 
street. 

Q. Did you make a complaint to the District offi- 

38 cials that it was unsanitary? A. Not in so many 
words, no. 

Q. Didn't you go to the District officials before you went 
to Mr. Laughlin ? 

Mr, C’hiascione: I object. T do not see where this line of 
testimony at this point is material to this case. I do not 
think it makes anv difference whether he went to Mr. Laugh- 
lin, or Mr. Leahy, or the District officials first. 

The Court: It would seem to indicate that he was con¬ 
cerned about the toilet facilities, particularly in view of the 
fact that the facilities which he formerly had available to 
him were no longer in existence. 

Mr, Chiascone: If that is what Mr. Quinn is developing 
I am very agreeable to that line of testimony. 

By Mr. Quinn: 

Q. You did not consult Mr. Laughlin until about Novem¬ 
ber 18, did you? A. I consulted Mr. Laughlin as soon as it 
happened. 

Q. As soon as the toilet facilities were removed? A. 
There is not any correspondence to that effect, but I dis¬ 
cussed it as soon as the equipment was removed. 

Q. Was that the day after the equipment was removed? 
A. I am under oath, and I am not going to say yes or no 
about the exact time. 

Q. "What we want to know is, when you say that 

39 you consulted him right away, what you mean. Was 
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it the next day, or two days later, or when was it? 
A. Well, I imagine that it was the same evening, of the 
same day. 

Q. That is your best recollection ? A. Yes. 

Q. And after you consulted Mr. Laughlin the next eve¬ 
ning, or the same evening after they had removed that equip¬ 
ment, you paid your rent for the month of October? A. I 
believe I did. If the records show that, that is true. 

Q. And after Mr. Laughlin had gotten in touch with Mr. 
Major, they offered to give you a key to one of the private 
toilets downstairs? A. There is no private toilet down¬ 
stairs. 

Q. One of the pay toilets downstairs? A. There is only 
one free toilet downstairs, and everybody uses the others. 

Q. There is more than one free toilet, is there not? A. 
No, there is one. 

Q. Didn’t he offer to give you a key to the pay toilets? 
A. He did not, to me. He may have to Mr. Laughlin. 

Q. Didn’t Mr. Laughlin tell you— A. (interposing) I 
don’t recall that. There was quite a controversy about 
this. 

40 Q. By the way, you say that you operate a finance 
company. Is that the Nolan Finance Company. A. 

Yes. 

Q. Is that a corporation? A. That is the trade name. 

Q. Is it a corporation? A. M. S. Nolan, Incorporated; 
ves. 

90 

Q. And M. S. Nolan, Incorporated, is occupying those 
premises? A. That is correct. 

Q. And this lease runs to you personally? A. Yes. 

Q. And there is a provision in the lease that you shall not 
sublet and assign— 

Well, the lease speaks for itself. That is all. 

Redirect Examination 
By Mr. Chiascione: 

Q. Did you continue to send checks to me during the lat¬ 
ter months of 1940 in connection with the payment of rent 


on this, while a settlement was being worked out? A. That 
is right. 

Q. i Did I tell you that Mr. Gallagher and Mr. Carey, of 
Shannon & Luchs, had suggested that? A. Yes. 

Mr. Quinn: Just one moment. 

41 Mr. Chiascione: You opened up that line of testi¬ 
mony. 

Mr. Quinn: I submit that he has not any right to lead 
this witness as to what he told him. 

Mr. Chiascione: You opened it up. 

Mr!. Quinn: I have not opened up anything of that sort. 

Mr. Chiascione: Mr. Quinn wants to make out a little 
waiver here by reason of the fact that the checks have not 
been paid. I am not leading here; I propose to show that 
those checks were paid while the attorneys were trying to 
negotiate the matter. As a matter of fact, I know that of 
my own knowledge, and that is why I submit that Mr. Quinn 
has opened it up, and that I had a right to follow it up. 

Mr. Quinn: Were you in the case when Mr. Laughlin was 
in it? 

Mr. Chiascione: I was not. 

The Court: Just a minute. 

Mn Quinn: Pardon me, your Honor. Counsel has under¬ 
taken to testify to something that he knows nothing about. 

The Court: Counsel has opened up a line of inquiry. 
Counsel for respondent has objected. That is a matter to be 
decided by the Court; and, while it is very interesting to 
see the heat with which counsel represent the various inter¬ 
ests— 

Mr. Quinn: What I am objecting to is the form of the 
question—didn’t I tell you so-and-so? 

The Court: The question is leading. Reframe the ques¬ 
tion. 

42 Mr. Chiascione: Yes, your Honor. 

Q. Did there come a time, in the latter months of 
1940, when you sent a check or checks to cover the rent on 
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these premises to the law offices of William E. Leahy? A. 
Yes. Mr. Leahy suggested that I do that. 

Q. Were you given to understand that counsel for the cor¬ 
poration had suggested and approved that? A. That is 
correct. It was not— 

The Court: You have answered it. 

By Mr. Chiascione: 

Q. Didn’t you understand that this matter was trying to 
be settled and compromised during that period? A. We 
were working on it quite a while. 

Mr. Chiascione: I think that is all. 

Recross Examination 
By Mr. Quinn: 

Q. Counsel asked you about sending the rent to their of¬ 
fice, or checks to cover the rent. The first check that you 
sent to their office was for the month of December, wasn’t 
it? A. Apparently, if— 

Q. And it was after suit had been filed in Municipal Court 
to get you out of the premises for failure to pay the rent— 
isn’t that correct? A. I would not answer it that way, no. 

Q. They were not advising you—Mr. Leahy’s of- 
43 fice—when you paid the rent for November, were 

they? A. Yes. When anything like that comes up, 
I take it up with Mr. Leahy. 

Q. They were not representing you when you paid the 
rent for the month of November? A. Mr. Leahy always 

V w 

represents me. 

Q. In this particular case, is it not a fact that he was not 

representing you and you had not spoken to him about it 

when you paid the rent for the month of November? A. Oh, 

ves. 

* 

Q. Did you speak to Mr. Leahy about it at the time that 
you had Mr. Laughlin as your counsel? A. Yes, indeed, 
certainly. 

Q. Is it not a fact that you did not speak to Mr. Leahy 
about it until the suit was filed against you ? A. Oh, no, no. 
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Q. Wasn’t Mr. Laughlin representing you as late as De¬ 
cember 16, 1940? A. Now listen! It is not a question— 
The Court (interposing): The question asked you calls 
for a categorical answer, yes or no. Answer the question 
ves or no. 

«r 

By Mr. Quinn: 

Q. Was Mr. Laughlin representing you as late as 

44 December 16, 1940? A. He was representing me 
later than that. 

Q. Suit was filed against you in the Municipal Court on 
December 27, 1940, wasn’t it? A. I don’t remember the 
date. If that date says that, that is correct. 

Q. Wasn’t Mr. Laughlin still representing you for a while 
after that suit was filed ? A. He represents me from time to 
time now on certain matters. 

Q. Will you please pay attention ? I am asking you about 
this suit, and not what he does for you in other matters. 
Wasn’t he representing you for a while after that in this 
matter? A. He may have, Mr. Quinn. 

Q. You did not send the rent for November to Mr. Leahy’s 
office and have him forward it to Greyhound, did you? A. 
Whatever I did, I did upon his instructions. 

Q. You did not send the rent for the month of November 
to Mr. Leahy’s office, did you, and have him send it to the 
Greyhound Line? A. I do not believe so. 

Q. You paid the rent to Shannon & Luchs, didn’t you, you 
yourself, personally? A. Well, the corporation paid it. 

45 Q. The corporation paid it? A. Yes. 

i Q. I see. So the corporation finances paid the rent 
in this case? A. Yes. 

Q. And the lease is in your name personally? A. Yes. 

Q. Was Mr. Laughlin representing you at the time you 
sent, or that the corporation sent the November rent to 
Shannon & Luchs’office? A. I guess he was, yes. 

Q. And he was advising you? A. Well, during this pe¬ 
riod, Mr. Quinn, there was a lot of correspondence and a lot 
of telephone conversations and a lot of litigation. 
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Mr. Quinn: That is all. 

Further Redirect Examination 
By Mr. Chiascione: 

Q. Just one or two questions. 

Do you know whether or not Mr. Leahy inspected the 
premises prior to the time you received that Municipal Court 
summons? A. Oh, yes; he inspected the premises right 
after the equipment was removed. 

Q. Just one other question. 

Mr. Quinn, in cross examination, has indicated that 
46 checks were sent to the law offices of William E. 

Leahy and then forwarded to the Greyhound Corpo¬ 
ration. 

Mr. Quinn: I did not catch that. 

Mr. Chiascione: I say— 

The Court: He said you indicated that checks were sent 
to Mr. William E. Leahy, and through him, presumably, to 
the bus corporation. 

Mr. Quinn: You have that whole thing wrong. 

Mr. Chiascione: I have not everything wrong in this 
case. 

Will your Honor permit the reporter to go back to Mr. 
Quinn’s question, with respect to the checks from Mr. Nolan 
to the law offices of William E. Leahy, and then to the Grey¬ 
hound Terminal of Washington, to determine whether I am 
right or not? 

(The question of Mr. Quinn referred to, as hereinbefore 
recorded, was then read by the reporter.) 

Mr. Chiascione: That is all. 

Call John Nolan. 

Thereupon John Shugrue Nolan was produced as a wit¬ 
ness on behalf of the plaintiff, and, after having been first 
duly sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Chiascione: 

Q. Mr. Witness, will you state your name for the 

47 record. A. John Shugrue Nolan. 

Q. Where do you live? A. 1111 H Street, N. W. 
Q. Is that the Hotel Annapolis? A. Yes, sir. 

Q. Do you go to school here? A. No, I work. I did go to 
school, at Georgetown University, and worked part-time. 
Now I am working all the time. 

Q. Where? A. For the Nolan Finance Company, my 
father. 

Q. Are you related to the plaintiff, William J. Nolan? 
A. Yes, sir, he is my father. 

Q. Were you present when a leasing agreement was ef¬ 
fected between your father and the Greyhound Terminal 
Corporation for the lease of the premises w T hich you pres¬ 
ently occupy? A. You mean, when the lease was signed? 
Q. That is right. A. No, I w r as not. 

Q. Were you present when possession of the premises 
was taken? A. Yes, sir. Some time in the latter part of 
May we moved in, and on the afternoon of the day that we 
moved in, I vrent with my father to the office of the Grey¬ 
hound Terminal. 

Q. What for? A. In order to get the keys, and vre 

48 saw the receptionist, and she gave us the keys to the 
front door and back door, and the key to the lavatory. 

Q. Can you fix that in time, at the time when that was? 
What date? A. I know r it was about that time, because I 
had a birthday on the 14th of May, and it vras not more than 
a week after that. 

Q. Do you remember what hour of the day? A. It was 
in the late afternoon that -we -went up there. 

Q. Where did you go? A. We went to the receptionist, 
that is, in the office of the Greyhound Bus Terminal. 

Q. In whose office was that? A. Well, I know that Mr. 
Major is up there in that office, and other employees. 
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Q. Do you remember the receptionist that gave you the 
keys? Did you know her name? A. No, I don’t know her 
name. I would recognize her. I only seen her once, but I 
have seen practically all of the employees of the bus ter¬ 
minal, and to point out which one, I do not know. 

Q. Did you have any work in the store on the day that 
you took possession? A. I helped move in. 

Q. During the course of that day, did you have occasion 
to use the toilet facilities at the rear of the store? 

49 A. Yes, sir. 

Q. How did you get in there ? A. We used our key. 

Q. Where did you keep that key? A. As soon as we 
moved in—there is a thermostat right by the rear door for 
the air conditioning, and we placed the key right on top of 
the thermostat. Later we had another key made. 

Q. Have you that key with you? A. Yes. This (pro¬ 
ducing a key) is the key, now. 

Q. Now, did you work part-time or full-time when you 
went into possession? A. I only worked part-time when 
we went into possession. 

Q. When did you commence working full-time, roughly? 
A. Since school was over. 

Q. Did you use the toilet facilities from the time you 
went into possession and thereafter until the time the com¬ 
mode and wash basin were removed? A. 100 percent. 

Q. You used the key hung up on the termostat? A. Not 
that one. We had another made, and I used my particular 
key. 

Q. Do you know whether or not a controversy arose as to 
others using that toilet facility? A. Yes. Mr. Nolan con¬ 
tacted— 

50 Q. Whom do you mean by Mr. Nolan? A. My 
father. He contacted Shannon & Luchs and reported 

to them the dispute which had arisen over who was to use 
it, and they sent Mr. Beard of the Greyhound Bus Terminal 
down. 
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Q. Were you present at any conversation between Mr. 
Be^rd and your father? A. I was present when Mr. Beard 
came do-wn and talked to him. 

Q. What transpired? A. Mr. Beard came down to the 
office, and my father told him that he did not like the idea 
of all the cab drivers using that lavatory, and Mr. Beard 
told him that he would take it up with Mr. Major, and then 
I was not present when he talked to Mr. Major. However, 
I know he did talk to him on the next day. 

Q. How do you know that ? A. Because I was in the of¬ 
fice, and Mr. Nolan told me where he was going. 

Q., Did Mr. Beard take any action after that? A. Who 
took the action, I don’t know, but after that the cab drivers 
were not permitted to use the lavatory. 

Q. Did there come a time when the Nolan key, so to speak, 
was lost to the lavatory, if you know? A. Yes, we did lose a 
key. That was the first one we lost, and Mr. Nolan 
51 , spoke to Mr. Beard, I believe, and he had another 
made. 

Q., Did you continue to use that other key until the facili¬ 
ties were removed? A. Absolutely. 

Q. Do you recall, in point of time, when the facilities were 
removed? A. Well, I do not know exactly. It was about 
six months ago, I believe. 

Q. If I were to tell you September, October, November, 
or December, which month, to your best recollection, was it, 
if you know? A. I should say October. 

Q. What did you do for -washing and toilet facilities after 
the utensils and the commode were removed? A. We went 
up on the second floor and used the bus station’s lavatory, 
and I think that was about twice, and on one occasion I went 
up there to the receptionist who sits right at the desk and 
said that we would not use that lavatory. 

Q. What did you use after that? A. I went do-wn to the 
public a couple times, and that was too much; I didn’t care 
for that very much. So we moved into the Annapolis Hotel, 
and I go home all the time. 
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Q. Is that what you do now? A. Yes, sir. 

Q. Where are you working now? For your father? 

52 A. Yes, sir. 

Mr. Chiascione: That is all. 

Cross Examination. 

By Mr. Quinn: 

Q. John, you are quite sure that it was on the day that 
you took possession that you got the keys to the storeroom 
which your father had rented, and the key to the lavatory? 
A. Absolutely. 

Q. You are quite sure of that? A. Yes. 

Q. Were you present when your father discussed this 
matter with Mr. James J. Laughlin? A. When he discussed 
that? 

Q. Yes; the attorney that he had advising him around the 
month of November or December? A. I do not think that 
I was present when he first discussed it. I do not know 
when he did first discuss it. 

Q. Were you present when he discussed it at all with Mr. 
Laughlin? A. Mr. Laughlin was doing some of our collec¬ 
tion accounts, and he was in there quite frequently, and I 
didn’t pay much attention to what he did. 

Q. Do you recall your father telling Mr. Laughlin, after 
he had made a complaint about the taxi drivers using 

53 the toilet, that they gave him a key to the toilet? A. 
Oh, no. 

Q. You do not recall that? A. That was supposed to be 
kept locked all the time. 

Mr. Chiascione: I want to call Mr. Duffy, of the Diamond 
Cab Company. 

The Court: If there is a possibility of getting through 
wdth this case in a reasonable time, I would just as soon sit 
through. 

Mr. Chiascione: I have five more witnesses on my calen¬ 
dar. They are all, however, what might be described as 
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short witnesses, possibly a matter of seven or eight ques¬ 
tions. 

Thereupon John Charles Duffy was produced as a witness 
on behalf of the plaintiff, and, after having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Chiascione: 

Q. Will you state your name for the record? A. John 
Charles Duffy. 

Q. Where do you live? A. 57 Longfellow, N. W. 

Q. In the District of Columbia? A. Yes, sir. 

Q. How long have you lived in the District of Co- 

54 lumbia? A. Twelve vears. 

W 

Q. With whom are you employed? A. Diamond 
Cab Company. 

Q. What sort of business are they engaged in? A. Taxi¬ 
cab business. 

Q. How long have you been with that company? A. Nine 
vears. 

Q. Were you employed with that company from May to 
October, 1940? A. I was. 

Q. What particular form of employment did you have, 
let us say, during that period? A. I was starter for the 
company. 

Q. Did your duties entail work at the Greyhound Bus 
Terminal? A. Yes, sir. 

Q. Were you known at the taxicab starter at the Grey¬ 
hound Bus Terminal? A. Yes, sir. 

Q. Do you know whether or not there was a toilet to the 
rear of the Nolan Finance Company store in the Greyhound 
Bus Terminal? A. There was. 

Q. Did you have occasion to use that toilet? A. Yes, I 
did." 

55 i Q. Did you have a key to that toilet? A. Yes, sir. 

Q. Give us just roughly, in point of time, in answer 
to this question—did you use the key to that toilet during 
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the period, let us say, from May to October, 1940? A. Well, 
I don’t remember the dates so well, but I remember using 
it on several occasions. 

Q. Did there ever come a time when you stopped using 
it? A. As a toilet? 

Q. Yes. A. Yes. 

Q. When was that? A. I don’t remember the date par¬ 
ticularly. It was while I was employed there. 

Q. Did you have any subordinate employees in your ca¬ 
pacity as taxicab starter? A. Yes. 

Q. Who were they? A. Drivers. 

Q. Did these drivers ever use that toilet? A. Yes, sir. 

Q. Whose key did they use to get admission to that toilet? 
A. My key. 

Q. Did there come a time when you were told by 

56 the Greyhound Bus people or by any agent of them 
that you w T ere no longer to permit the drivers to use 

it? A. Yes, sir. 

Q. Can you tell the Court when that was, if you know? 
A. I don’t know the approximate date. 

Q. But you do testify and swear to the fact that that did 
happen ? A. That is right. 

Q. Subsequent to the time when the drivers were no 
longer permitted to use it, did vou continue to use it? A. I 
did. 

Q. Is the Diamond Cab Company, if you know*, under a 
lease with the Greyhound Terminal Corporation? A. I 
don’t know. I believe that they have some agreement, but 
I don’t know. 

Q. Just another little bit of testimony, Mr. Duffy, and we 
will be through. Directing your attention to my line of 
inquiry as to stopping the drivers from using the toilet in 
question here, did you have any conversation with Mr. Beard 
or Mr. Major of the Greyhound Terminal Corporation in 
connection with that? A. I did. 

Q. To whom did you talk ? A. Mr. Beard. 

Q. What did he say to you ? A. He told me that it 

57 would be necessary to stop the drivers from using it. 
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Q. Pursuant to that instruction from Mr. Beard, 
you stopped them? A. Yes, sir. 

Q. Did you know who Mr. Beard was? A. Yes, sir. 

Q. Who was he? A. Mr. Beard is one of the officials of 
the Greyhound. I do not know just what capacity he is in. 

Mr. Chiascione: Thank you, Mr. Duffy. 

Your witness. 

Cross Examination 
By Mr. Quinn: 

Q. Mr. Duffy, when did you get a key to that toilet? A. 
We moved in there around 12:01 at night, I believe, and I 
think about two hours after we moved in. 

Q. When did you move in? A. At around 12 o’clock at 
night. 

Q. What month? A. I don’t remember the month we 
moved in, off-hand. 

Q.|Wasn’t it April, 1940? A. I would not say definitely 
what month it was, sir. 

Q. ,W r hen was it with reference to the time that the Nolan 
Finance Company moved in? 

58 Mr. Chiascione: If you know. 

Mr. Quinn: Of course, if he knows. 

A. ,1 believe that we moved in before the Nolan Finance 
Company moved in. 

Q. Do you know how long before? A. Maybe they were 
in there when we moved in. I would not be sure about that. 

Q. After the toilet facilities were removed, that particular 
toilet, did you still remain there as starter? A. Yes, sir. 

Q. And you occupied the little room where the toilet 
facilities had been, as starter, didn’t you? A. Yes, sir. 

Q. And the window of that toilet room looked off on the 
concourse and on the taxi stand? A. Yes, sir. 

Q. A very convenient place to put the stand, being out 
of thq weather, and to start the taxies—is that correct? A. 
That is right. There is a window there— 

Mr. Chiascione: I submit— 
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By Mr. Quinn: 

Q. How long— 

Mr. Chiascione: Just a moment. I object. I do not see 
where it is relevant. The convenience of this particular out¬ 
lay, and whether it has an outlook for the starter, is 

59 of no materiality here. 

But if he wants to develop it, let him do it, but I 
do not see where it is relevant to the issue. 

The Court: Counsel is inquiring, on cross-examination, 
about matters not brought out on direct. 

Mr. Quinn: I do not want to develop this further. I just 
asked it that one time. 

Q. After the toilet facilities were removed in that par¬ 
ticular place, how long did you remain there as starter for 
the taxicab company? A. I guess that I was there three or 
four, or maybe five months after that. 

Q. Did you use the toilet facilities in the basement after 
that? A. Yes, sir. 

Q. Up until the time that you left there? A. Yes, sir. 
Mr. Quinn: That is all. 

Redirect Examination 

By Mr. Chiascione: 

Q. Are you an official of the Diamond Cab Company? A. 
No, sir. 

Q. Were you ever an official? A. No, sir. 

Q. Do you hold any office in the Independent Taxi 

60 Owners Association? A. No, sir. 

Q. Do you owm a fleet of cabs? A. I do. 

Q. Are you a part, in any manner, shape or form, of the 
Diamond Cab Corporation? A. No, sir. 

Q. Did you have any dealings with Mr. Major of the 
Greyhound Terminal Corporation in connection with the 
Diamond Cab lease? A. No. 

Mr. Chiascione: That is all. 

Mr. Quinn: That is all. 

Mr. Chiascione: Call Mr. Weatherford. 


40 


Thereupon William. A. Weatherford, Jr. was produced 
as a i witness on behalf of the plaintiff, and, after having 
been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 
Bv Mr. Chiascione: 

Q. Mr. Witness, will you state your full name for the 
record? A. William A. Weatherford. 

Q. Where do you live? A. 356 West 34th Street, 

61 New York. 

i Q. Do you have a residence in the District of Co¬ 
lumbia? A. My wife does. 

Q. Where is that? A. 711 13th Street, S. E. 

Q. Do you stay there when you are in the District of Co¬ 
lumbia? A. If I am here for any extended length of time, 
I do, yes, sir. 

Q. Where are you employed at the present time. A. The 
Music Corporation of America. 

Q. Where are their offices? A. 386 Broadway, New York. 

Q. Were you ever employed in any capacity or with any 
company or firm at any time in the Greyhound Bus Termi¬ 
nal? A. I was, yes. 

Q. |With what association were you employed? A. You 
mean, the name of the company? or the name of the— 

Q. That is right. A. The Greyhound Haberdashery and 
Valet Shop. 

Q. Is that a corporation, or an individual? A. That was 
individually owned. 

Q. Who was the individual who owned it? A. W. R. 

Snapp. 

62 . Q. What was your capacity of employment? A. 

I was manager of the shop. 

Q. Where was that shop located in relation to the general 
structure of the terminal and Mr. Nolan’s store? A. I 
should say it was located—it is on the front of the terminal, 
about 40 feet from the right-hand end, I suppose. 
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Q. What did you have there? A store? A. Yes. It was 
a combination valet shop and haberdashery store. 

Q. For what period of time were you employed there ? A. 
I was there from the 10th of May until the latter part of 
July. 

Q. What physical relationship did your store bear to Mr. 
Nolan’s store? A. Well, we were both located in the same 
corridor on the end of the building. 

Q. How many stores were there? A. Three. 

Q. Where was that store in relation to Mr. Nolan’s store? 
A. I was the third store—the second store, from Mr. Nolan. 
There are only three in the corridor, and I was the third 
from Mr. Nolan. 

Q. Was the middle store occupied when you were there? 
A. No. 

63 Q. Are those three stores more or less segregated 
from the terminal proper? A. They are, yes. 

Q. What was your position? What were you known as 
in the valet shop? A. Well, it would have to be manager. 
I did all of the buying and the business transactions that 
were going on in the shop. 

Q. Did you have any assistants or subordinates? A. I 
had a presser, and also a tailor. 

Q. Were they with you during the entire period of this 
employment? A. No. The tailor was with me, out of the 
three months, possibly a month-and-a-half or two months, 
and the whole time that I was there I had a presser—there 
was someone employed as a presser in the shop. 

Q. What toilet and sanitary facilities did you use dur¬ 
ing that period of employment? A. I used that lavatory 
at the end of the corridor. It is next to Mr. Nolan’s place 
of business. 

Q. Did you have a key to that ? A. Yes. 

Q. Where did you get it? A. It was given to me by Mr. 
Reynolds, who is the head janitor there. 

Q. When did he give you the key, if you know? A. 
Well, Mr. Nolan got his key, he and his personnel, 
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first, and they had me a key made. I could not say how long 
it was after I went there. Probably a week. 

Q. Did Mr. Snapp, your employer, tell you that you were 
to use the lavatory facilities there? A. Yes, he did. 

Q. Did Mr. Snapp ever tell you— 

Mr. Quinn: I submit that what Mr. Snapp told him is not 
admissible. 

By Mr. Chiascione: 

Q. Ts Mr. Snapp an officer of the Greyhound Corpora¬ 
tion ? A. To the best of my knowledge, he is. 

Q. What is his office? A. At that time I think he was 
auditor. I am not positive, but I think that that was his 
position. 

Q. Did he ever tell you that the toilet went with your 
store there? 

Mr. Quinn: That I object to. He is not an officer of the 
corporation, but an employee. What can an auditor tell 
him about things like that? 

Mr. Chiascione: I submit that Mr. Snapp, the auditor 
of the corporation—and that is in evidence—also had a 
lease on a store, and as the lessor he could have and, we 
submit, it is proper to show that he did instruct this em¬ 
ployee that that particular toilet went with the store. 
65 The Court: How is that material to the matter in 
iissue here? Assuming that it is admitted that Snapp 
and this witness employed by him did use the same toilet 
facilities as were made available to Nolan, how is that ma¬ 
terial? 

Mr. Chiascione: Only as an inference, which I would 
want to develop on direct examination, an inference showing 
the course of conduct on the part of the lessor. 

Mr. Quinn: In this case Snapp was a lessee, according 
to their testimony, and what he told this employee is cer¬ 
tainly not admissible. It is pure hearsay, and, because of 
his relationship with this matter, any instruction that he 
gives to his employee under the lease is his own instruction 
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as a lessee, and bis own interest, as far as that goes, was 
antagonistic to the company in that respect. 

The Court: Well, having in mind what the Court said 
previously, that this is not a jury trial, I will permit counsel 
to ask it for such purpose as he deems material, and the 
Court then will decide as to whether or not the evidence 
should be taken into consideration. 

By Mr. Chiascione: 

Q. What is your answer? A. Can I have the question? 

Q. I asked you if Mr. Snapp ever instructed you to the 
effect that the toilet facilities went with the store, 
66 and that you were to use them. A. I understood that 
the lavatory— 

Mr. Quinn: That is not the question. 

By Mr. Chiascione: 

Q. Did he ever tell you that? A. Yes. 

Q. Do you recall when he told you that? A. Some time 
prior to the time I got the key. He reminded me of the fact 
that I did not have the key on a number of occasions, and 
asked me to ask Mr. Reynolds for my keys. 

Q. If you went inside of this toilet, was there any inner 
control whereby you could prevent anybody else from going 
inside? A. Yes. I think that there was a lock on the in¬ 
side. 

Q. Was there a spring-lock there? A. I am sorry. I do 
not recall. 

Mr. Chiascione: Thank you. You may cross-examine. 
Cross Examination 
By Mr. Quinn: 

Q. When was the valet shop opened? A. In May. 

Q. That was after Mr. Nolan, of the Nolan Finance Com¬ 
pany, had moved in? A. It was, yes. 

Q. Did you hear that Mr. Nolan had gotten a key 
to the toilet? A. I did, yes. 


67 
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Q. And found the toilet locked when you went over there? 
A. The lavatory was locked all the time unless the persons 
that had the key were in there. 

Q. You heard that Mr. Nolan had a key to it before you 
had a key? A. I was told the lavatory was— 

Q. That is not the question. You heard that Mr. Nolan 
had a key before you got a key? A. I do not recall that I 
did or not. 

Q. How long did you remain there after the toilet facili¬ 
ties were removed ? A. I was gone when they were removed. 
I only stayed there until July. 

Mr. Quinn: That is all. 

6S Mr. Chiascione: YVill you call Miss Margaret Ed¬ 
monson, please? 

Thereupon Margaret M. Edmonson was called as a wit¬ 
ness fbr and on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Chiascione: 

Q. Will you kindly state your name for the record? A. 
Margaret M. Edmonson. 

Q. Where do you live? Is it Miss Edmonson? A. Yes. 
The Assistant Clerk: Please spell it. 

The Witness: E-d-m-o-n-s-o-n. 

By Mr. Chiascione: 

Q. You live in the District of Columbia? A. Yes, at 1301 
Fifteenth Street. 

Q. How long have you lived in the District of Columbia ? 
A. About six years. 

Q. Are you associated in any capacity with the Nolan 
financb business? A. Yes, sir; I am secretary of the com¬ 
pany. 

Q. And what do your duties entail? A. I prepare state¬ 
ments, assist with the bookkeeping, and write letters. 
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69 Mr. Quinn: I can’t quite hear the witness. Will 
you keep your voice up, Miss Edmonson, so I can 

hear vou? 

w 

The Witness: I say I assist with the bookkeeping and 
write letters, prepare statements, and various other duties 
in connection with my position. 

Bv Mr. Chiascione: 

w 

Q. Did there come a time when the company took posses¬ 
sion of the store at 1102 I Street, Northwest? A. Yes, sir. 

Q. Were you present when possession was taken? A. 
Yes, I was there when they moved in. 

Q. Were you present when a lease was executed for the 
rental of that store? A. No, sir. 

Q. Do you recall moving day? A. Yes, very much. 

Q. Who else was there when you moved in? A. Mr. Nolan 
and the son. 

Q. Anyone else? A. The moving man. 

Q. Do you remember when that was? A. In May, 1940; 
I don’t know exactly the day. Some time the latter part of 
May, I think. 

Q. You are familiar with the controversy that is 

70 here in court this morning? A. Yes, sir. 

Q. You have discussed it with me? A. Yes, sir. 
Q. You are familiar with the toilet that was to the rear 
and adjacent to the— A. Yes, sir. 

Q. —office proper? A. Uh, huh, that’s right. 

Q. When did you first start using those facilities to the 
rear of the store? A. The night we moved in; we were all 
dirty, and we had to wash. 

Mr. Quinn: I didn’t quite get that. 

The Witness: I say I used it the night we moved in there. 
I was dirty from handling the papers and things, and it was 
necessary. 

Bv Mr. Chiascione: 

Q. Did you have a key? A. Yes, there was a key there in 
the office. 


46 


Q.i Where did you get the key? A. Borrowed Mr. Nolan’s. 
Q. Where did you keep that key? A. On the little nail 
that was hanging on the thermostat on the side; it was on 
a string. 

Q. Do you know whether anyone else used those 

71 toilet facilities besides the immediate personnel of 
your office? A. Yes; the man that worked in the valet 

shop down the hall; I think it was two doors down. 

Q. Anyone else use it to your knowledge? A. The taxi 
drivers and the starters. 

Q. Was there ever a complaint made as to the use of the 
facilities by taxi drivers? A. Yes. 

Q. Who made that complaint, if you know? A. I think 
Mr. Nolan made it. 

Mr. Quinn: Was she present when the complaint was 
made? 

Bv Mr. Chiascione: 

•> 

Q. Were you present? A. No, I think not. Mr. Nolan— 
Mr. Quinn: I move to strike it out. 

The Court: It mav be stricken. 

By Mr. Chiascione: 

Q. Did there come a time when the taxi drivers stopped 
using the toilet? A. Yes, sir. 

Q. Were you present at any conversation with any of the 
officials of the Greyhound Company in connection with that? 
A. I was present when Mr. Nolan spoke over the phone re¬ 
garding it. 

Q. To whom, if you know? A. Some man upstairs 

72 in the building; I wouldn’t know his name. Major, 
I think, or his assistant. 

Q. You say the taxicab drivers did stop using that facil¬ 
ity? A. Oh, yes. Uh, huh. 

Q. And that was subsequent to the complaint? A. Yes. 
Q. Did there come a time when the key was lost to this 
store—to the washroom? A. Yes. 

Q. What did you do about it? A. Mr. Nolan asked Mr. 
Major or Mr. Reynolds for another one. 
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Q. Did you use those facilities from time to time? A. 
Yes. 

Q. And when did you stop using them? A. When they 

took the washroom awav. 

•> 

Q. Do you remember when that was? A. I can’t say defi¬ 
nitely, but it was some few months ago, I should say: four 
or five possibly. 

Q. What did you do after that when you wanted to wash? 
A. I didn't go down—I didn’t go any place; washed before 
I came in. 

Mr. Quinn: I can’t hear you. I hate to interrupt, but I 
just can’t hear the answers. 

73 The Court: You will have to speak up so the attor- 

nevs can hear vou. 

* * 

The Witness: I thought I was talking verv loud. 

Mr. Ohiascione: Will you please repeat your answer for 
Mr. Quinn, Miss Edmonson? 

The Witness: Well, what was it you said again, please? 

Bv Mr. Ohiascione: 

% 

Q. I asked you what you used for washing facilities sub¬ 
sequent to the removal of the commode and wash basin by 
the Grevhound. A. I verv rarelv used anvthing, unfor- 
tunatelv, unless I went out during lunch and afternoon. 

Q. Did you ever use any of the other facilities in the build¬ 
ing? A. Yes. 

Q. Where were they located? A. Very seldom. 

Q. Where were they located? A. Down in the basement. 
Q. ITow long would it take you to walk from the store, 
office proper, to the woman’s lavatory and washroom? A. 
Well, I should say three or four minutes to walk over there, 
maybe not quite that long. It wouldn’t be so much the ques¬ 
tion of that as how long vou would have to wait after vou’d 
get down there. It was always crowded with people. 

74 Q. And it took you just as long to get back, did it ? 
A. Yes. 

Q. How long would you say it would take you to go down 
there to wash up and back to the office? A. Well, normally 
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it would take about ten minutes unless there was a big 
crowd: sometimes you might have to wait twenty minutes. 

Q. You say there were crowds there. Who were they? 
A. All races and colors. 

Q. Where did they come from? A. Riding back and forth 
on the bus, I guess, from all over. 

Q. Do you have any other female worker in that office? 
A. Yes. Marie Koninnel. 

Q. Will you spell that for the reporter? A. Marie, 
M-a-r-i-e, K-o-n-i-n-n-e-1. 

Q. And where is she this morning, if you know? A. Tak¬ 
ing care of the office. 

Mr. Quinn: I can’t hear. 

The Court: “Taking care of the office.” 

Mr. Chiascione: “Taking care of the office.” 

Bv Mr. Chiascione: 

•» 

Q. You are still working at the Nolan Finance Company? 
A. Yes, sir. 

Mr. Chiascione: That is all, Miss Edmonson. 
75 Thank you. Your witness. 

Cross-Examination 
By Mr. Quinn: 

Q.j Did you work yesterday at the Nolan Finance Com¬ 
pany? A. Yes, sir. 

Q. Who pays your salary at the Nolan Finance Company? 
A. I have money invested in the company, Mr. Quinn. 

Q. You have money invested? A. Yes, sir. 

Q. Are you an officer of the company? A. Yes, sir, secre¬ 
tary. 

Q.j It is a corporation? A. That is right. 

Q. Do you have stock issued to you? A. Yes, sir. 

Q. How many shares of stock do you own? 

Mr. Chiascione: I submit that is not material here. 

The Witness: I don’t see—-What difference does it make? 
The Court: Well, that is for the Court to determine. 
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Mr. Chiaseione: I submit that the particular financial 
interest that is now being developed is not material to this 
issue at all; the facts. 

Mr. Quinn: She first stated that she was employed there’ 
Xow when I asked her as to who— 

Mr. Chiaseione: She has all— 

70 The Court (interposing): Is that fact in issue? 
Mr. Chiaseione: She is employed. 

The Court: Is that fact that she is employed or not. in 
the final analysis, material to the particular issue here? 

Mr. Quinn: 'Well, here is the reason why I want to de¬ 
velop that: because it appeared from that line of question¬ 
ing that she was there practically every day, and I think 
we can show she was not. 

The Court: Suppose she was only there three days, two 
days. The question involved is the lease of the toilet facili¬ 
ties. 

By Mr. Quinn: 

Q. ITow many days did you spend there? A. I would 
spend a great part of every day there, Mr. Quinn. 

Q. What do vou mean by a great part of everv dav? A. 
After I get through work at mv— 

Q. Where do you work? A. I work for the assistant chief 
counsel of the Federal Housing Administration. 

Q. And you are employed there from nine o’clock in the 
morning until what time in the afternoon? A. Four-fifteen. 

Q. Four-fifteen? A. That is right. 

77 Q. And when do you go to the office of the Nolan 
Finance Company? A. About five minutes later. 

Q. And do you work then there? A. I work there until 
about seven-thirty or quarter of eight every night in the 
week, including Saturdays and most of Sundays. 

Q. And this young lady—there is a young lady employed 
there regularly, isn’t she? A. Yes. 

Q. And she looks after the books? A. No, she does not 
look after the books. 

Q. Does typing, writes letters? A. Typing. 
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Q. Sends out the statements? A. That is right. 

Q. When you went to the basement to use toilet facilities 
you went to the ladies' section, did you? A. That’s right. 

Q. And men are excluded from that section? A. That’s 
right. 

Q. Since these toilet facilities have been removed you have 
been going down there regularly, haven’t you, to the base¬ 
ment? A. Very rarely, Mr. Quinn. 

7S Q. What is that? A. I hate to go near the place. 

Q. Well, every evening when you are there if you 
have occasion to use the toilet you go down there, don’t 
you? A. No; I go in the office of my building before I leave 
there, very rarely go down to the basement. 

Q. But if you do have occasion to use the toilets, you use 
the toilets in the basement? A. Sometimes I go—I go to 
dinner and use the facilities in the restaurants. 

Q. Unless these toilet facilities were there you went down 
to the basement of the ladies’ section, didn’t you? A. No. 
I am sorry. I did not. 

Q. Never? A. No, sir. 

Qj Did you ever find that that single toilet there at the 
end of that corridor was occupied when you came down to 
the basement? A. We can see whether it was occupied or 
not; we could see when people are going in and out of there, 
through this glass door at the rear office. 

Q. I say, when it was occupied you did go down to the 
basement, didn’t you? A. No, sir, never was down there 
before they removed it. 

Mr. Quinn: That is all. 

79 i Mr. Chiascione: That is all. Your Honor, may 
this witness be excused so that she may now return 
to her office? 

(Thereupon the witness left the stand.) 

Mr. Chiascione: Mr. Marshal, will you call Mr. George 
Gray, please? 
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Thereupon George Edwaxd Gray was called as a witness 
for and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

The Assistant Clerk: May I have your name? 

The Witness: George Gray. 

By Mr. Chiascione: 

Q. Mr. Witness, will you please state your name to the 
reporter? A. George Edward Gray. 

Q. Where do you live, Mr. Gray? A. 1026 Quincy, North¬ 
east. 

Q. In the District of Columbia? A. Yes, sir. 

Q. How long have you lived here? A. Forty-four years. 

Q. Where are you presently employed, Mr. Gray? A. 
At the Gray Line Motor Tours in the Greyhound Ter¬ 
minal. 

SO Q. How long have you been employed there? A. 

At that particular place? 

Q. Yes, sir. A. Well, since it opened, very near a year 
and a half. 

Q. And what is your capacity of employment there? A. 
Ticket agent. 

Q. What do you sell tickets for? A. For the sight-seeing 
tours. 

Q. Are you an officer of the company? A. I am not. 

Q. You are an employee? A. Employee. 

Q. And it is your testimony that you have worked there 
since the terminal building opened? A. I have. 

Q. What toilet facilities did you use there, let’s say dur¬ 
ing the period of May to July, 1940, if you know? A. Well, 
we—upstairs in the general office. 

Q. And how do you identify and describe the general of¬ 
fice? A. Well, the rooms up there were for the employees 
and the staff up there. 

Q. What employees do you have reference to? A. Con¬ 
nected with the Greyhound Terminal. 
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Q. And do you have any subordinate help or em- 
S1 ployees? A. No. 

Q. You are all alone? A. I am all alone. 

Q. And you use the same facilities that the Greyhound 
Terminal people proper used? A. Not any more; use them 
downstairs. 

Q. I asked you during the period from May to July. A. 
At that time, yes. 

Q. That’s right. Now, how long did you use those facili¬ 
ties on the second floor, the general office facilities? A. 
Well, that I couldn't very well say. 

Q. Well, did there come a time when you were told to no 
longer use them? A. We had a key there, and the superin¬ 
tendent of the Greyhound asked me for that key and gave 
me a key for the one downstairs. 

Q. And when did that take place ? A. Well, I would say— 
oh, about six months ago. 

Q. Well, can you come closer in the point of time, in the 
wayiof months? A. Well, I would sav about six months. 

Q< Well, I mean can you give us the month ? I can com¬ 
pute, but I might not compute with the accuracy we need 
here. A. No, I could not; not exactly. 

Q. Well, do you know whether or not it was in 
82 June, 1940? A. Well, I wouldn't like to say. 

Q. Do you know whether it was in the fall of 1940? 
A. It mav have been in the fall. 

Q. Would you say it was the month of October? A. 
Definitely I could not. 

Q., And who was the superintendent of the Greyhound 
Lines? A. Mr. Reynolds. 

Q. He is the superintendent of the Lines? A. Yes. 

Q. Or of the building? A. Of the building that belongs 
to it. 

Q. Oh, I see. And what did he say to you when he asked 
you for your key ? A. He said he would like to have the 
key for the room upstairs, and he says, “I want you to use 
the one downstairs in the future.” 
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Q. And do you swear to the fact that that occurred dur¬ 
ing the fall of 1940? A. No, I would not. I am not positive. 
Q. What is your best recollection ? A. Well,— 

Q. Well, let me help a little bit if I may: You went in 
there sometime coincident to the time that the Terminal 
Building opened up; is that right? A. Yes. 

53 Q. Now, if I were to tell you that that building 
opened up in the latter part of March or first part of 

April, 1940, how long did you use the facilities on the second 
floor? A. Well, it might have been three months; it may 
have been two. 

Q. But it was roughly that period of time? A. I would 
say roughly. 

Q. And then you were told by Mr. Reynolds that you 
were to turn over vour kev and use the facilities downstairs? 

w •> 

A. That’s true. 

Mr. Chiascione: Thank you. That is all. 
Cross-Examination 
By Mr. Quinn: 

Q. Mr. Gray, you said that you and some of the employees 
of the staff were using a toilet upstairs where the Grey¬ 
hound offices were located? A. Yes, sir. 

Q. And you were told after a certain time by Mr. Rey¬ 
nolds, the custodian or superintendent of the building, to 
give up the key that you had to the toilet there? A. Mr. 
Reynolds presented me with the key, and he asked me for 
that key and in turn gave me a key to the one downstairs. 
Q. Well now, when you say “a key to the one down¬ 
stairs”— to one downstairs, what one downstairs? 

54 Where was that located? A. Well, the regular ones 
that you enter. 

Q. You mean in the basement? A. In the basement, in 
the regular public place, in the regular public toilet. 

Q. And that is a pay toilet there ? A. Pay toilet. 

Q. And this key was to one of those pay toilets? A. Yes, 
it was. 
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Q. Not the one that everybody can use without paying 
something? A. No. 

Q. And you could—That key would open any one of those 
pay toilets? A. Any one of those pay toilets. 

Q. You never did have the key to the one that was at the 
end of the corridor on the first floor? A. Well, the one— 

Q. The one right near Mr. Nolan’s place? A. Never had 
a key there. I never used it. 

Q. Now, is there an attendant in that toilet room to which 
you were given the key or where you were given the key? 
A. Yes, there is. 

Q. And is he there twenty-four hours a day? A. Well, 
I wasn’t there that long, see; I left there. 

85 i Q. Tie was there every time you were there? A. 
The time I was there there was an attendant there. 

Q. And you have used that continuously from a few 
months after the building opened right straight along? A. 
I have, yes. 

Q. And what is your position? You arc a— A. I am 
the ticket agent for the Gray Line Tours. 

Mr. Quinn: Gray Line Tours. That is all. That is all, 
Mr. Gray. 

Mr. Chiascione: Just one or two questions, Mr. Gray. 
Redirect Examination 
By Mr. Chiascione: 

Q. Just to clear up one item of testimony: You did use, 
when you first went in there, for a period of time, the toilet 
on the second floor? A. The one upstairs you are referring 
to? 

Q. Yes. A. Yes. 

Q. One other thing: Will you tell his Honor where your 
office is situated in the Greyhound Terminal floor plan, give 
him a general description of where your office is? A. Your 
Honor, you enter the building on the New York Avenue 
side, and it’s about I would say fifty feet from the main 
entrance. It’s a counter, and the office is—the entrance 
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to the office is on the right. We have our desks right 
86 there. 

By the Court : 

Q. You are at a counter within fifty feet of the main 
entrance to the street? A. This is just like the entrance 
comes in this way, and the counter is right here (indicating). 
The entrance to the office is on the right. 

By Mr. Chiascione: 

Q. Where is your place of business with relation to Mr. 
Nolan’s store? A. Well, it would be around about fifty feet 
from it. Mr. Nolan’s office is to the left there. 

Q. Is there a private corridor? A. A private corridor. 

Q. That runs off the concourse proper? A. Right off of 
the concourse proper. 

Q. And he is down at the other end of it ? A. Other end 
of the building. 

Q. Are there any other stores to the right of where you 
are ? I should say to the—on the west, thinking in terms of 
coining into the building from New York Avenue. A. The 
west? 

Q. Yes. A. Well, there is a book store there; as you 
enter the building, the New York Avenue side, there 
S7 is a book store on one side and the barber shop on 
the other side. 

Q. Now, that is virtually a city block from Mr. Nolan’s 
store, is it not, from Eleventh to Twelfth Street? A. Some¬ 
thing like that. 

Mr. Chiascione: That is all. Thank you very much. 
Re-Cross-Examination 
By Mr. Quinn: 

Q. What is a city block from Mr. Nolan’s store? What is 
that? What was the thing that you said was a city block 
from Mr. Nolan’s store? A. Well, from the—from the en¬ 
trance of it wouldn’t be a city block: from the entrance on 
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the New York Avenue side of Mr. Nolan's store is not a 
citv block. 

Q. The entrance is about the center of the building, isn’t 
it ? A. Center of the building. 

Q. And Mr. Nolan's store is down at the other end of the 
building? A. The other end of the building. There is no 
ent— 

Q. Your office—your desk was on a line with the main 
entrance to the building? A. The main entrance as you 
enter the door. 

Q. And about fifty feet, I think you said, from Mr. 
Nolan's? A. I would say approximately fifty feet. 

88 Redirect Examination 

By Mr. Chiascione: 

Q. My question was this, however: 1 asked you if it 
wasn’t a city block from the barber shop and bookstore at 
that e,nd of the terminal, so to speak, to Mr. Nolan’s store: 
in other words, Mr. Nolan's store on Eleventh Street and 
these other places that you have made reference to on the 
other. A. Well, the entrance—one entrance at Twelfth and 
Xw York Avenue, this entrance to the grill there. 

Q. yes? A. Mr. Nolan’s entrance is on Eleventh Street, 
and tl^e main entrance is in the center of the building. 

Mr. Chiascione: That is right. That is fine. Thank you 
very much, Mr. Gray. 

Mr. Quinn: That is all. 

(Witness excused.) 

Mr. Chiascione: Will you call Miss Frances Dowd, 
please ? 

Thereupon Frances Virginia Dowd was called as a wit¬ 
ness for and in behalf of the plaintiff, and having been first 
duly sworn, was examined and testified as follows: 

Direct Examination 

The Assistant Clerk: Your name, please ? 

The Witness: Frances Dowd. 


89 


The Assistant Clerk: D-o-w-d? 

The Witness: That’s right. 

By Mr. Chiascione: 

Q. Miss Dowd, will you take a seat and tell the court re¬ 
porter here your name for the record.’ A. Frances Vir¬ 
ginia Dowd. 

Q. And where do you live, Miss Dowd? A. 411 Cumber¬ 
land Avenue, Somerset Heights, Maryland. 

Q. Will you kindly keep your voice up so that I can hear 
you here and Mr. Quinn can hear you there? 

Miss Dowd, do you work ? A. Yes. 

Q. At the present time ? A. Yes, 1 do. 

Q. And where are you employed ? A. Shivers Insurance 
Agency. 

Q. Where is that located ? A. In the Denrike Building at 
1010 Vermont Avenue. 

Q. What sort of work do you do.’ A. I am a secretarv. 

Q. All right. Did you ever work in the Greyhound Ter¬ 
minal Building on New York Avenue ? A. Yes, I did. 
00 Q. Whom did you work for there? A. Postal Tele¬ 
graph. 

Q. That is the telegraphy office there in the building? A. 
That’s right. 

Q. And when did you work there ? A. From the time it 
opened until about April 7, 1941. 

Q. And do you recall what month it opened ? A. No. 

Q. And when you refer to “it” do you mean the terminal? 
A. Yes. 

Q. Do you recall when it was? A. No, I don’t, exactly. 

Q. Did you work there about a year? A. About. 

Q. Now, where was your desk and your office in the Ter¬ 
minal Building? A. Well, it was facing the office. 

Q. Is that in the concourse or sort of underneath the open 
ampitheater portion of the building? A. One side of it was. 

Q. And what side was that? A. Well, the front of the 
office faced the middle of the terminal; that is, the lobby of 
the terminal. 



58 


Q. iI see. In other words, the transient public went 
through the center of the terminal there, and your 

91 office faced in there; is that right? A. That’s right. 

Q. Did you have any assistants, any help ? A. No, 

not during the daytime. 

Q. AVliat did you work consist of? A. Pardon? 

Q. What did your work consist of ? A. Branch manager, 

taking telegrams and sending them. 

Q. Now, when you moved in there what wash and toilet 

facilities did vou use? A. The ones on the second floor. 

% 

Q. And where were those? 

Mr. Quinn: Speak up. I can’t quite hear. 

Mr. Chiascione: She said, “The ones on the second 
floor.” 

The Court: You will have to talk up. You are talking 
for Mr. Chiascione’s benefit and for Mr. Quinn’s benefit 
and for mv benefit. 

The Witness: I see. 

Bv Mr. Chiascione: 

Q. Is this your first experience in a court room, Miss 
Dowd? A. Yes, it is. 

Q. 1 asked you, and I will repeat the question, what toilet 
facilities and wash facilities you used when you first moved 
into the Terminal Building. A. The ones on the second 
floor. 

92 Q. Now will you describe more particularly for his 
Honor what you mean by “the ones on the second 

floor’’? A. Well, that’s the only thing I can tell you. 

Q. Well, to whom did they appertain, if you know, 
whose— A. I don’t know. 

Q. You don’t know? A. No. 

Q. Now, did you have a key to those facilities? A. I was 
given one, yes. 

Q. And you were given that key when you first went in 
there; is that right? A. No. 

Q. Shortly thereafter? A. Yes. 
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Q. Did there come a time when you were asked to sur¬ 
render that key? A. Yes. 

Q. Do you recall when that was? A. No, I don’t. 

Q. Was it several months after you moved in there? A. 
I don’t particularly remember. 

Q. Well, was it in the summer? A. I don’t know that 
either. 

Q. Was it in the fall? A. I’m afraid I don’t know. 

93 Q. Was it six months before you left there? A. I 
don’t know. 

Q. What is your best testimony, your best recollection? 
A. Really I don’t remember the incident, the time of the 
year or anything. I remember it was taken away from me, 
and that’s all. 

Q. And what were you told to do? A. I was told to use 
the facilities in the basement. 

Q. You think it was in the fall, or don’t you know, of 
1940? A. I really don’t know. 

Q. Was it several months after you had been in there? 
A. Well, it was quite a while after I had been in there. 

Mr. Chiascione: That is all. Thank you, Miss Dowd, for 
coming here. 

Cross-Examination 

By Mr. Quinn: 

Q. Miss Dowd, then you did use toilet facilities in the 
basement; is that correct,— A. That is right. 

Q. —after the key was taken for the toilet on the second 
floor? A. That’s right. 

Q. And there was a ladies’ section down in the 

94 basement, wasn’t there? A. Yes, there was. 

Q. Toilets for the use of ladies only? A. That’s 

right. 

Q. And that’s what you used? A. That’s right. 

Q. How long did you remain there working for the tele¬ 
graph company? A. Well, that was until April 7, 1941. 

Q. Until April 7, 1941? A. Uh, huh. 
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Q. And you used that toilet in the basement all the time 
after the key was taken to the second floor toilet? A. 
That’s right. 

Q. And by the second floor toilet you mean the toilet 
that’s up near the offices of the Greyhound Company? A. 
That’s right. 

Mr. Quinn: That is all. 

The Court: We shall suspend now, gentlemen, until 
twenty minutes to two. 

The Witness: Mav T leave ? 

Mr. Chiascione: Mr. Quinn, Miss Dowd would like to be 
excused. I have no further questions. 

Mr. Quinn: That is all right. 

(Thereupon, at 12:35 o’clock p. m., a recess was taken 
until 1:40 o’clock p. in. of the same day.) 

95 After Recess 

The hearing was resumed at 1:40 o’clock p. m., pursuant 
to recess. 

Mr. Chiascone: If the Court please, that is our case; and 
we rest. 

Mr. Quinn: If the Court please, I want to move that a 
judgment be entered for the defendant, on the plaintiff’s 
case, on several grounds. 

First of all, it appears now that the occupant of the prem¬ 
ises was a corporation and not the lessor; and therefore 
any damage resulting from the elimination of the toilet 
would be to the occupant and not to the lessor. 

Then again, there is no evidence whatever to show that 
this toilet that has been mentioned here was leased to the 
plaintiff. 

And, furthermore, it does not appear that it is so neces¬ 
sary to the enjoyment of those premises as even by implica¬ 
tion to come within the meaning of the lease. 

Mr. Quinn addressed the Court in argument in support of 
his motion, during the course of which he said: 
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And here we have an additional situation that this was a 
lease which provided for the payment of a monthly rental 
in advance, going over a certain period of time, and as long 
as he paid that rent it continued; and in this case it appears 
that the toilet facilities were removed in the month of Octo¬ 
ber and that Mr. Nolan then paid the rent for the 

96 month of November when the toilet facilities had 
been removed. Any right which he had was waived 

by that very act. 

Mr. Chiascone addressed the Court in argument. 

The Court: The Court 'will deny the defendant’s motion 
for judgment. 

Does the defendant rest? 

Mr. Quinn: No, your Honor. We will put on testimony. 
Will Mr. Nolan take the stand ? 

Thereupon William J. Nolaji, the plaintiff, was recalled 
by the defendant, further cross examined, and testified as 
follows: 

Cross Examination 
By Mr. Quinn: 

Q. I show you this receipt, Mr. Nolan, dated April 25, 
1940, and ask you if that is your signature, on that receipt 
for three keys ? A. Yes; that is my signature. 

Q. And another one, just following it, April 25, 1940, for 
three keys, ■which is a duplicate of the first receipt. Is that 
your signature? A. Yes, sir. 

Q. Now, I show you one dated May the 3rd, 1940, for one 
key, hall 104, toilet 103. Is that your signature? A. 
Yes. 

97 Q. Now, after seeing those receipts, will you say 
now whether or not you got the key to the toilet about 

eight or nine days after you got the keys to the store, when 
you moved in? A. Well, I got the keys to the toilet on 
May 3rd— 

Q. (interposing) Now I am speaking about the first one. 
This is the first one. You moved in on April 25,1940, didn’t 
you? A. I would not be sure about that date. 
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Q. You receipted for the keys the day you moved in 
there? A. I can not be sure about that, as I told you this 
morning. I don’t remember whether I signed for the keys 
on the dav thev gave them to me or at a later date. 

Q. You got the keys the day you moved in? A. Yes, that 
afternoon. 

Q. And you got three keys to the store? A. Yes. 

Q. Now, I ask you if it is not a fact that you did not get 
the toilet keys until May 3, 1940, the date of that receipt 
which you acknowledge signing? A. No; I got another key, 
at a subsequent date, to the toilet; I lost the first key they 
gave me. 

Q. Are you telling us now that you lost the first key that 
vou got bv Mav 3rd? A. I can’t tell vou what date it was; 
but I lost it. 

98 i Q. Lost it some time later? A. Between the time 
I moved in and some time later. 

Q. You signed a reeeipt for the toilet key May 3rd? A. 
That is right. 

Q. And that is the only receipt you did sign for the toilet 
key, May 3, 1940? A. Let me make myself clear. At the 
time we moved in they gave us three keys, to the front door, 
the back door, and one key to the toilet. At that time I did 
not sign any receipt for anything. At a subsequent date I 
signed a receipt. And then, in the meantime, I lost the orig¬ 
inal key to the toilet and they presented me with another 
kev. 

w 

Q. Didn’t you testify here that you got those keys the 
day that you moved in ? A. I testified, and I reiterate, that 
I got the keys to the front door, the back door, and the toilet 
the same afternoon of the day that I moved in there. 

Q. And didn’t they present you a receipt to sign at that 
time? A. No; I don’t remember signing any at the time I 
moved in there. 

Q. They afterwards got you to sign these receipts dated 
April 25 and May 3rd, although they gave you the keys on 
the same day? A. Let’s have that again. 
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99 Q. They gave you the keys when you moved in; 
and then at some later date they got you to sign two 

receipts, the receipt for the keys to the store dated April 25 
and the receipt for the keys to a toilet dated May 3rd? A. 
To the best of my recollection, those receipts were signed 
subsequent to the time I received the keys. I received the 
keys from a receptionist, a young lady, upstairs; and some 
time later the head janitor brought that receipt book to me 
and I signed it. 

Q. That is what you say now? A. That is what I have 
always said. 

Mr. Quinn: That is all. 

Redirect Examination 
By Mr. Chiaseone: 

Q. Just one moment. Whom do you mean by “the head 
janitor”? A. A man by the name of Reynolds. 

Mr. Chiaseone: That is all. 

Mr. Quinn: That is all. 

(Thereupon the witness retired from the witness stand.) 

Mr. Quinn: Mr. Major, will you take the witness stand? 

Thereupon L. C. Major, called as a witness by the defen¬ 
dant, was duly sworn by the Assistant Clerk and was ex¬ 
amined and testified as follows: 

100 Direct Examination 

By Mr. Quinn: 

Q. State your full name. A. L. C. Major. 

Q. What position do you hold with the Greyhound Ter¬ 
minal of Washington, Inc.? A. Vice president and general 
manager. 

Q. And you were such in the year 1940? A. That is 
correct. 

Q. When did the Greyhound Terminal open? A. March 
25,1940. 
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Q. Did you personally have any negotiations with Mr. 
Nolan ? A. I did not. 

Q. Did you ever have any discussion with him about the 
toilet on the first floor? A. I never did have any discussion 
with him. 

Q. In connection with the store that he rented? A. 
Never. 

Q. Did he make any complaint to you about the taxi 
drivers using the toilet ? A. Not to me he didn’t. 

Q. Did you hear about such a complaint? A. I did hear 
about such a complaint. 

101 Q. What did you do about it? A. Our Mr. Beard, 
who is the terminal manager, brought to my atten¬ 
tion the complaint of Mr. Nolan about the taxi drivers using 
the toilet at the end of the foyer on the east end of the build¬ 
ing; and after discussing that with Mr. Beard, and partic¬ 
ularly the drinking picture— 

Q. (interposing) What do you mean by “the drinking 
picture”? A. I mean the drinking of 'whiskey. 

Q. You mean that the taxi drivers were drinking whiskey 
in that toilet? A. They were drinking in there and were 
leaving bottles in there and they were very untidy, in not 
keeping the place clean. 

Q. Prior to that time was that door kept locked? A. No; 
it was unlocked. 

Q. The door was kept unlocked? A. Yes. 

Q. And none of the tenants had a key to it? A. Not prior 
to that time. 

Q. Now then, after that time did you cause keys to be 
given to some of the tenants who wanted to use the toilet? 
A. I never directed that any of the keys be given to any 
of the tenants. 

Q. Excuse me. I did not understand that answer. A. I 
never directed that any of the keys be given to any 

102 of the tenants. 

Q. Now, did there come a time when you—by the 
way, when was that toilet removed from that room? A. Oc¬ 
tober 29,1940. 


65 


Q. After that time did Mr. Nolan pay rent for the prem¬ 
ises? A. He paid rent for the month of October and rent 
for the month of November, 1940. 

Q. Did you, during the month of November, receive any 
letter from an attorney representing Mr. Nolan, an attor¬ 
ney by the name of Laughlin ? A. I did. 

Q. I show you a letter, dated November 23, 1940, on the 
letterhead of James J. Laughlin, and ask you if you received 
that letter? A. I did. 

Mr. Quinn (to Mr. Chiascone) I want to refer to a por¬ 
tion of it (exhibiting the letter to Mr. Chiascone). 

(Sotto voce discussion ensued.) 

Mr. Quinn: I want to present the letter of Mr. Laughlin, 
whom Mr. Nolan says was representing him during the 
month of November, and read from a certain portion of it, 
as to what their contention was. 

Counsel says it is hearsay, in the first place. 

Mr. Chiascone: In the first place, I maintain that it is 
privileged; and, in the second place, I maintain that 
103 this language he proposes to read is hearsay of the 
worst kind. 

Mr. Quinn: It is addressed to the Greyhound Terminal 
of Washington, the defendant in this case. 

The Court: Go ahead. 

Mr. Quinn: This letter, if the Court please, states: 

“With reference to your letter of November 20 regard¬ 
ing the complaint of my client, Mr. Nolan, please be ad¬ 
vised that it is not my intention to carry on any lengthy cor¬ 
respondence relative to the same, namely, the sanitary fa¬ 
cilities for his office, nor am I interested in the facilities 
offered other tenants of your premises. You mention in 
your letter that this is the first knowledge that you had of 
any complaint by Mr. Nolan. Mr. Nolan advises me that 
this is not true, as the first week he occupied the premises 
at 1102 New York Avenue he made two serious complaints, 
one with reference to the taxicabs outside the window on 
11th street and the other to the general use by numerous taxi 
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drivers of the lavatory which was designated for the use 
of the occupants of the premises which he leased and also 
the pther tenants adjacent thereto. At that time you caused 
the taxi drivers to discontinue the use of the lavatory and 
presented Mr. Nolan with a key.” 

Q. Now% Mr. Major, I think you have stated that the 
lavatory w*as removed from, that particular spot after the 
complaint, in October, 1940, and that in the month of No¬ 
vember Mr. Nolan paid his rent in advance for the month of 
December. A. That is correct. 

104 The Court: Let the letter be marked in evidence. 

Mr. Quinn: Yes. 

Mr. Chiascone: I do not think it is necessary, but I do 
w’ant the record to show an exception to the admissibility 
of that, if your Honor please. 

(The letter was not marked.) 

By Mr. Quinn: 

Q. And then—oh, before receiving the letter of Mr. 
Laughlin that he refers to, had you heard of any complaint 
that Mr. Nolan made to the District authorities about 
toilets? A. The health inspectors came in to see me at one 
time and said that they had gotten a complaint; and they 
looked over the building and — 

Mr. Chiascone (interposing) I object. 

A., (continued) He said he had a complaint. I asked w’ho 
made the complaint. 

He said “Mr. Nolan.” 

I said “What is the complaint?” 

He said “Somethingabout a toilet, and,” he said, “I have 
been downstairs and you have the finest toilets in Wash¬ 
ington.” 

Mr. Chiascone: I object. That is hearsay. 

The Court: Some question was raised about the sani¬ 
tary facilities in the building and the toilets; and that com- 
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plaint was made to the Sanitary Commission; and the Court 
sees no objection to it. 

105 Mr. Chiascone: I think he should have brought the 
health officer or the sanitary man here. I do not 

think Mr. Major — 

The Court (interposing) This case is not tried to a jury 
and the Court is not going to be bound by out and out hear¬ 
say but will consider the facts. 

By Mr. Quinn: 

Q. He made an inspection ? A. He had already made an 
inspection before he came to my office. 

Q. Those toilets were approved if A. Absolutely. 

Q. By the way, do you have an attendant in charge of 
those toilets in the basement? A. We have attendants in 
both the men’s room and the ladies’ room, 24 hours a day, 
every day of the week. 

Q. You have attendants in the toilets 24 hours a day? 
A. Yes. 

Q. And the women have separate toilet facilities from 
the men, haven’t they? A. They have. 

Q. After that time did you tender to Mr. Nolan or to 
his attornev—did vou talk to them about giving them a kev 
to one of the pay toilets in the basement? A. I wrote a let¬ 
ter to his attorney. 

Q. Now, the other tenants in your building beside 

106 Mr. Nolan, Mr. Gray, who testified here, and a young 
lady employed by the telegraph company, did they 

use your basement toilets? A. Yes. The book store people 
use the basement toilets—the barber shop and the news 
stand, as well as the sightseeing people and the Postal- 
Telegraph. 

Q. Now, the store room immediately adjoining the Nolan 
Finance Company’s place, by whom is that occupied at 
the present time? A. It is occupied by the permanent re¬ 
cruiting division of the United States War Department. 
Q. The War Department? A. Yes. 
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Q. How many employees, approximately, have they 
there? A. I think there are three regular employees. 

Q. Three regular employees? A. Yes. 

Q. Are those civilian or Army employees? A. They arc 
Army enlisted personnel. 

Q. Army enlisted personnel? A. Yes. 

Q. Any officers? A. I think there is one officer, a cap¬ 
tain, and then a sergeant, and one or two privates. 

Q. Do they use the toilet facilities in the basement? A. 
Yes. 

107 Q. When did Mr. Nolan cease to pay you rent for 
the premises? A. The last payment, received for 

the month of November, was in the month of November. 

Q. And he did not pay you for December and has not 
been paying you since? A. From December to date; and 
he owes us $1,300 now, as of October 1st. 

Q, By the way, Mr. Major, did you know that there was 
a corporation occupying those premises? A. Not until I 
heard the testimony here this morning. 

Mr. Quinn: That is all. 

Cross-examination 

By Mr. Chiascone: 

Q. Do you konw anything about the leasing of the prem¬ 
ises? A. I executed the lease on behalf of the Greyhound 
Terminal corporation. 

Q., Who handled the negotiations? A. Mr. Taylor of 
Shannon & Luchs. 

Q. What relation do they bear to you? A. Nothing what¬ 
ever other than that tlicv are real estate brokers. 

I w 

Q. Is it your testimony that the leasing agreement here 
was made by Shannon & Luchs on behalf of the Grey- 

108 hound Terminal corporation? A. I would not answer 
that they did it on behalf of the Greyhound Ter¬ 
minal of Washington. I did that. I executed the lease when 
they sent it to me. 
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Q. They did it on behalf of you, as the agent of the Grey¬ 
hound Terminal corporation ? A. I would say so, yes. 

Q. Now, you have testified that the reason why you or¬ 
dered the closing out of the toilet installation back of the 
starters’ stand there was because there was a lot of whiskey 
drinking. Was there a lot of whiskey drinking going on in 
the second floor toilet ? A. None to my knowledge. 

Q. Did you order Miss Dowd and Mr. Gray to surrender 
the keys to that second floor toilet ? A. I did not. 

Q. Who did? A. I imagine Mr. Beard instructed them 
to take them up; but they will be glad to tell you who. 

Q. 1 did not ask you that. I asked you a specific question. 
You answer my questions. 

Did you give keys to these lavatory facilities to anyone 
in the building? A. No; I did not. 

Q. Who did it? A. I would assume that that was 

109 done at the direction of Mr. Reynolds. 

Q. What is your relation to Mr. Reynolds? A. I 
am the vice president and general manager of the Grey¬ 
hound Terminal. 

Q. What is the extent of your supervisory power over 
Mr. Reynolds in the performance of his duties ? A. I have 
the power to discharge him. 

Q. Is it correct to say that he functions directly under 
you ? A. He does and he reports to me directly. 

Q. Do you use the public toilets in the basement ? A. Do 
I? 

Q. Yes. A. I have used them; yes. 

Q. Do you use them regularly? A. Not regularly. I 
have a private lavatory of my own, just off of my office: 
but I have used them in the basement. 

Q. How often do you use them in the month? A. Oh, I 
would say maybe in the 18 or 19 months I have used them 
three times. I most frequently inspect them. 

Q. You do? A. Yes. 

Q. Is that a part of your work as vice president? 

110 A. That is part of my work as vice president. 
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Q. Will you tell us what business relation the book 
store is in with the Greyhound Terminal ? Under what kind 
an agreement do they operate ? A. It has a five year lease, 
the book store has. 

Q. How about the barber shop? A. The barber shop 
of has a ten rear lease. 

Q. IIow about the Gray Line Sight Seeing? A. The Gray 
Line Sight Seeing has a one year lease. 

Q. How about the Postal-Telegraph? A. It has a one 
year lease. 

Q. Who drew those leases? A. Who drew those leases? 

Q. yes. A. In the ease of the barber shop and the restau¬ 
rant thev were drawn bv our counsel. 

•> * 

Q. Meaning by that whom? A. Mr. Ivan Bowen, general 
counsel of the Greyhound Corporation at Chicago. 

The lease for the book store was through me, drawn by 
Weaver Brothers. 

Q. Have you got those leases with you today? A. No; I 
don’t have them with me. I would be glad to get them for 
you. 

i Q. Now, you have just testified that that little store 
111 which we discussed this morning is at present occu¬ 
pied by a United States instrumentality, namely, the 
permanent recruiting division of the Army. Is that correct ? 
A. That is correct. 

Q. You have testified that they had a three months lease? 
A. That is correct. 

Q. What washing and toilet facilities do they have? A. 
They have in the back room, where it is partitioned off, 
what I would call a slop sink, for making urinary tests for 
voung men who want to enlist in the Armv. It is used bv 
the Army doctor. 

Q. Is there anything else there? A. 'Wash basins. 

Q. WLen did you install them? A. We installed them 
when the lease was made. 

Q. WLen was that lease made? A. Some time prior to— 
about July, I think. 
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Q. Of course you were quite mindful of this controversy 
in July, 1941? A. What? 

Q. Of course you were quite mindful of this controversy 
in July, 1941 ? 

Mr. Quinn: Oh, I submit to the Court that is not proper 
cross examination. 

112 A. That was a request of the Government, that I 
put that in there, before 1 entered into the lease; and 

I did so. 

By Mr. Chiascone: 

Q. Do you swear to that ? A. I am already under oath. 
Mr. Chiascone: I ask your Honor’s pardon. When in 
school I used to read a lot of old English books which con¬ 
tained the cross examination of witnesses in which thev 

* 

used that expression. 

The Court: I have no objection to your using the ex¬ 
pression. You are cross examining the witness. 

Mr. Chiascone: I am cross examining the witness after 

all. 

The Court: And the Court knows that, too. 

By Mr. Chiascone: 

Q. Are you presently engaged in a controversy with the 
permanent recruiting people representing the United States 
Government over certain features of that lease? 

The Witness: I did not hear the question. 

Mr. Quinn: I object to that question. 

The Court: You arc confined on cross examination to 
matters brought out on direct examination. 

Now, if you are calling this witness as your witness, as 
on direct examination, and you want to make an offer to 
prove, all right. 

Mr. Chiascone: I do not think it is so vital to this 

113 case, your Honor. 

The Court: Very well. Proceed. 
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Bv Mr. Chiascone: 

*/ 

Q. 'What toilet facilities do the employees of the restau¬ 
rant use? A. They have—the toilet facilities are reached 
through a separate stairway from that portion of the build¬ 
ing. 

Q r Where are they located? A. In the basement on the 
west side of the building. 

Q. And they have their own separate facilities? A. Yes. 

Q. Where do the Greyhound people proper go? A. The 
reason for that is, I think, that the Health Department re¬ 
quires that where you have male and female help in restau¬ 
rants, I think they require two toilets; I think that is why 
they are in there. 

Q. Why did you direct the people who testified here this 
morning to surrender their keys? A. We were open and 
there was nothing across the foyer of our second floor, which 
meant they were accessible to patrons of our lines and to 
outsiders during the night, and we had special adding ma¬ 
chines and Comptometers and typewriters that could be 
stolen: and because of the use of these toilets up there by 
people other than those connected with our own building, 
those toilets were difficult to keep under lock and 
114 key; and shortly thereafter a gate was installed, 
which is locked at 5 p. m. every day, which means 
that no one can get through there without a key. 

Another thing is that we have young women to work in 
our telephone information bureau late at night, and our wish 
is to protect them; and for those reasons the gate was in¬ 
stalled. 

Q. I may not have made my question clear to you, Mr. 
Major. Why did you ask Miss Dowd to surrender her key? 
I will put it that way. 

Mr. Quinn: That is not the question. The question is 
why he asked the people who were witnesses to surrender 
their keys. 

Mr. Chiascone: I concede that I was not clear. I am 
making it more specific. 
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A. Because the second floor is precluded from everything 
from 5 p. m. until 9 a. m. the next morning. 

Q. How about their use between 9 a. m. and 5 p. m.? A. 
Between 9 and 5 thev are accessible bv kev onlv to our office 
employees. 

Q. You have not answered my question yet, why you de¬ 
manded that Miss Dowd surrender that key. A. Because 
the gate had been erected and they could not get in from 
5 p. m. until 9 a. m. Miss Dowd frequently worked a night 
shift, and so did Mr. G ray. 

Q. "When did this 5 o’clock gate proposition go in? 

115 A. Some months after we opened our building. 

Q. When? A. 1 would say somewhere around No¬ 
vember or December last year. 1 will be glad to ascertain 
the date the gate was put up. 

Q. Will you do that ? A. I will be glad to. 

Q. Let me ask you this: you testified on direct examina¬ 
tion that this particular facility which is the subject matter 
of the dispute here was converted into a taxicab starters’ 
stand. Is that right? A. That is correct. 

Q. Who asked that that be done? A. I do not think that 
anyone asked that that specific room be taken over for a 
taxicab starters’ office. It was my own personal decision. 

Q. Did the taxicab people volunteer to erect a private 
booth out there? A. They offered to erect one on the con¬ 
course, on my loading platform, which I felt would seri¬ 
ously interfere with the egress and ingress to the building; 
and I did not want to impair the beauty of the structure; 
and I personally made the decision to convert this room into 
a taxicab starters’ office, in order that those men might not 
have to stay out in the bitter cold during the winter 
months. 

116 Q. Did you tell Mr. Nolan that you were going to 
do that? A. I did not. I had no reason to do that, 

to think it was necessary. 

Q. Were you familiar with the Nolan lease at that time? 
A. Most assuredly. I executed it and read it word by word 
before I signed it. 
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Q. Is it your testimony that you did not participate in 
the negotiations which lead up to the making of that lease? 
A. It is. I mailed the lease, when I signed it, to Shannon 
& Luehs. 

Q. But you had nothing to do with the actual negotiation 
of the leasehold? A. Nothing. 

Q. you did not know much about what was going on down 
there, as a matter of fact? A. Oh, yes: and I know just 
about everything that goes on in that building. I am in 
there at all hours of the night and day. Not only that 
terminal building, but my garages and other stations as 
well. 

Mr. Ohiascone: That is all. 

Mr. Quinn: That is all. 

(Thereupon the witness retired from the witness stand.) 


Mr. Quinn: Call Mr. Reynolds. 

117 Thereupon Noel Edmund Reynolds, called as a 
witness by the defendant, was duly sworn by the As¬ 
sistant Clerk and was examined and testified as follows: 

Direct Examination 


By Mr. Quinn: 

Q. State your full name. A. Noel Edmund Reynolds. 

Q. You spell your last name R-e-y-n-o-l-d-s ? A. That is 
correct. 

Q. How are you employed? A. Engineer and superin¬ 
tendent, Greyhound bus station. 

Q. In that connection do you have to do with the giving 
out of keys to tenants? A. l’es, sir. 

Q. I ask you if you recognize this book of receipts here ? 
A. I do. 

Q. Did you produce that at my request? A. Yes, sir. 

Q. When did the Greyhound Terminal open? A. The 25th 
of March, 1940. 

Q. I notice that the first entry in this book is—what is 
that (indicating)? March 18? A. Yes, sir. 
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Mr. Quinn: Will you mark this for identification 

118 as Defendant’s Exhibit 2? 

Mr. Chiaseone: May I see that book, please? 

The Court: Has Mr. Chiaseone seen this? 

Mr. Chiaseone: Yes; I would like to see it, if your Honor 
please. 

(After examining the book) Thank you. 

By Mr. Quinn: 

Q. Mr. Reynolds, do you get a receipt for every key that 
is given to a tenant ? A. That is my aim; yes, sir. 

Q. That is your aim? A. Yes, sir. 

Mr. Chiaseone: I did not hear that. 

The Court: That is his aim. Is that it? 

The Witness: Yes, sir. If I didn’t do it, I meant to do it. 

By Mr. Quinn: 

Q. And in your receipts you undertake to identify the 
keys and what they are for? A. Yes, sir. 

Q. In whose handwriting are the bodies of the receipts in 
that book? A. I did not catch that question. 

Q. In whose handwriting are the bodies of the receipts 
in that book, that is, where ou have written in “Re- 

119 ceived key of” such-and-such a room and so forth? 
A. I write in what room it is, what the number of 

the kev is; and whoever is getting the kevs signs it. 

Q. I call your attention to April 25, 1940, a receipt which 
Mr. Nolan admitted signing and which says “Three keys 
to I street store”; and this one on that same date—there 
is a receipt on white paper. Are those keys all the same? 
A. No, sir. 

Q. What are the keys? The keys on the yellow sheet 
dated April 25, 1940, are numbered R-61439, and then you 
have “Three keys I street store number 102”? A. That 
(indicating) would be the number of the store at that time 
on the blue print. This (indicating) would be the number 
of the key, by the factory. 
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Q. On the next one (indicating), the same date, “R 47,232 
three keys, hall 104 to store 102.” What does that mean? 
A. TJiat would be the back door to the store room leading 
into the hall. 

Q. So you gave him three keys on that date? A. Three 
keys for the door to store 102. 

Q. Leading to the hallway? A. That is right. 

Q. I notice that on May 3rd, 1940, there is a number of 
R 47032; and it reads “Hall 104 to toilet 103”. Was 

120 that the toilet at the back of the hall near this store? 
A. Yes, sir. 

Q. And that is approximately nine days after April 25th? 
A. Yes, sir. 

Q. I)o you get a receipt, make out a receipt, just the date 
tlie man receives the keys? A. Well, yes, sir; but in that 
case 1 think we failed. They figured I might be out of the 
building. I made this out and carried it up to the second 
floor: and that might have been done so that he could sign 
it and get the keys. 

Q. You say that might have been done? A. I am quite 
sure that I made up the receipt and carried it up, so that 
if lie was out I would not delay him getting in there. 

Q. On May 6th (?), about those toilet keys, do you know 
who delivered them? A. I don’t remember whether 1 de¬ 
livered them or whether it was put on the second floor. I 
don't recall that. 

Q. Now, if you had given the keys or delivered them all 
at one time, the store keys or the toilet keys, would you 
have made out two receipts for them? 

Mr. Chiascone: I object to that. 

The Court: That is argumentative. 

Mr. Quinn: I will ask him what his general practice was. 
The Court: He has stated what his general prae- 

121 tice is. He said that it was his aim to get the receipt 
at the time he gave the key to the tenant. What he 

would do under certain circumstances is purely argumen¬ 
tative. 
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By Mr. Quinn: 

Q. Looking- in this receipt book, Mr. Reynolds, the re¬ 
ceipt for the toilet key on May 3rd, would you say that that 
key was delivered at the same time that the keys to the 
store were delivered? 

Mr. Chiaseone: I object to that. He has alread testified 
he did not— 

A. (interposing) No; it is not— 

The Court (interposing) He may testify if looking at 
the receipt book refreshes his recollection. 

By Mr. Quinn: 

Q. Look at that receipt book. Does that refresh your 
recollection as to when the store keys were delivered and 
when the toilet kev was delivered? A. It would be on this 
date, May 3rd. 

Q. That would be the toilet key? A. Yes, sir. 

Q. And the store keys April 25th? A. That is right. 

Q. After keys were given to this toilet, at 103— A. (in¬ 
terposing) 103. 

Q. That is the number of the toilet door? A. Yes, 
122 sir. 

Q. Will you look in the front of this book, from 
April 25th forward, and tell me whether you find where 
anv kevs to that toilet door were delivered either to Mr. 

*r 1 

Nolan or any other tenant? A. I do not find any. 

Q. You do not find any? A. No, sir. 

Q. What does that indicate to you? A. Why, it seems 
like that was the first one given out to that door. 

Q. Did you have a complaint about any of the conditions 
in that toilet after Mr. Nolan moved in? A. I did not. Only 
the complaint to Mr. Beard. 

Q. Did you hear of a complaint? A. Yes. 

Q. From whom did you hear that complaint? Mr. Beard? 
A. Yes, sir. 

Q. After you heard of that complaint, was it then that 

vou delivered the kev to Mr. Nolan? A. Well, I don’t—I 

« v 7 
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would not recall that, to be positive. It seems to me that 
he probably had a key to open it before that. I don't just 
recall the dates of the complaint. 

Qi prior to the time when that key was given to Mr. 
Xolan was that lavatory door ever locked? A. Well, 

123 Well, it was being kept open, yes, because the jani- 
i tors were using it to dump the slop water after mop¬ 
ping the depot and also to draw hot water. 

Q. And then, after that complaint, that was kept locked 
and the tenants who had the keys could open it? A. Each 
party, yes. 

Mr. Quinn: That is all. 

Cross Examination 
By Mr. Cilia scone: 

Q. Mr. Reynolds, to your knowledge did the receptionist 
outside of Mr. Major’s office ever give out keys? A. How 
was that question? 

Q. Do you know whether the receptionist or the secretary 
outside of Mr. Major's office—the general office was up¬ 
stairs—ever gave out kevs to anv of these tenants? A. No 
more than in that case, in order not to delay Mr. Xolan in 
getting in, in case I was out any place, I wrote the receipts 
out qnd left them up there, so that any time he came in he 
could receive them instead of being delayed. 

Q. In other words, it is your testimony that you did not 
personally get a receipt from Mr. Nolan for those keys. Is 
that right ? A. I did not; no. 

Q. Did you ever do that with anyone else that you can 
recall ? What I want to find out is if you dealt with 

124 every one of those tenants in that way. A. The ma- 
| jority of them, as they signed them I handed the keys 

to them; but, from the fact that he was moving in at a time 
when I would not be there, I provided for him to get the 
keys. 

Q. When did you first find out that he got keys to the 
store and toilet? A. It would be right on the date of May 
3rd. 
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Q. And the only thing you know about this thing is what 
you see in that book; and you were not there when that was 
signed. Is that right ? A. I do not recall whether I pre¬ 
sented the keys to him myself. 

Q. I thought you testified that you left the book up there 
so that he could call and get them. A. I did for the store 
doors, the front door and back door; that was left upstairs. 
But as to the toilet key, I do not recall whether I went to 
his office and handed him the key and he signed for it there 
or whether that was left upstairs. 

Q. Do you recall with definiteness whether or not the 
toilet key was left for Mr. Nolan upstairs? A. No; I do 
not, because it was not a thing that you would make a record 
of everything that was done about it; it was kind of rou¬ 
tine. 

125 Q. Do you remember this 5 o’clock gate that they 
put up in the terminal, in order to keep people from 
going upstairs? A. Yes. 

Q. When did the Greyhound people put that gate up? A. 
I don’t just recall the date. 

Q. Have you got any idea of about when? A. I do not. 

Q. Was it in the summer or the fall? A. I would not re¬ 
call that. It was just a matter of putting a gate up there. 
I paid no attention to the dates. 

Q. Now, I show you this same book that Mr. Quinn has 
put in evidence here and identified as the receipt book, and 
I ask you to examine this particular receipt. 

Mr. Quinn: What is the date of that? 

The Witness: May 6. 

By Mr. Chiascone: 

Q. 1940? A. Yes. 

Q. Is that your handwriting? A. That is right. 

Q. Will you tell us what that says? A. Well, it says num¬ 
ber of key 58-F, May 6, 1940, one key to the big gate at top 
of stairs. Curtis Funkhouser has a key to his office, which 
would be for him to go to his office after the gate would be 
closed. 
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126 Q. What is the date of that receipt? A. May the 
6th. 

Q. I am going to show you this book again — that Mr. 
Quinn has put in evidence—a receipt here, Mr. Quinn—it is 
undated; and ask you if your handwriting is on that. A. 
No. Used the Greyhound stamp there, you see. 

Q. Did you put that stamp on there? A. I probably did. 
Q. What does that receipt say, and tell me where the 
blanks are as you describe the receipt. In fact, you had 
better show it to the Court. That is much quicker and 
more specific. A. (The witness exhibited the receipt to the 
Court.) 

Q. What is that for? A. Greyhound Valet Shop. 

Q. And when did you give them that? Don’t turn back. 
Tell pie from that. A. That does not show it. 

Q. It does not have a date on it at all, does it? A. No. 

Q. Well, what does that say there? A. Four keys. 

Q. What are those keys for? Do you remember? Did 
you give them out? A. That is not in my handwriting, the 
four nor the keys. 

127 Q. But this is not dated either, is it? A. No; it is 
not dated. 

Mr P Quinn: Let’s see what you are referring to. 

(Mr. Chiascone exhibited the book to Mr. Quinn.) 

By Mr. Chiascone: 

Q. Now, I ask you to look at this receipt book again and 
find, if you can, a receipt for the Diamond Cab Company, 
for keys. A. (After examining the book) No, sir. 

Q. There is not any receipt at all? A. There is another 
book, though, that has some in it. 

Q. Have you got it with you? A. No, sir; I have not. 

Q. Did you go over the case with Mr. Major before com¬ 
ing here? A. No, sir. 

Q. Did you go over the case with your attorneys at all? 
A. No, sir. 

Q. Just told to come here? A. Got a ’phone message to 
come down. 
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Q. Is that the first tiling you knew about this case? A. I 
have been knowing about it all along, naturally. 

Q. Just one closing question, Mr. Reynolds, if you don’t 
mind, in order that my understanding of your testimony 
may be correct and true. 

128 Was it your testimony at the outset of mv examin- 
ation of you that various other people handled keys 

and receipt books, other than yourself? Is that correct? 
A. Yes, sir. 

Mr. Chiascone: That is all, thank you. 

Redirect examination 
By Mr. Quinn: 

Q. What do you mean by various other people handling 
the keys and receipt book? A. Why, like in the Nolan case, 
I put the receipt book on the desk, in the event that I was 
out, that I would not hold him up from getting them. 

Q. And you had the receipt already made out in your 
handwriting for April 25, for him to sign? A. Yes, and 
carried it to Mrs. Hendricks, on the second floor. 

Q. And for other people you made them out and had them 
readv for them to call for them? A. Yes. I think he had 
already called for the other one, when I was out; and then, 
in order not to delay him again, I fixed it up and left it for 
him to sign the receipt. 

Q. You fixed the receipt book up and left it at the desk, 
so that he could sign and get the keys. A. Yes, sir. 

Q. And if anyone else handled the keys for those 

129 toilets, they handled them under the same circum¬ 
stances and you made up the receipts and left them 

to be signed at the time they got the keys? A. That was 
what I aimed to do. We have one in there that was stamped 
with the stamp of the Greyhound, instead of writing it in, 
and signed Valet Shop, that I just can’t vouch for who done 
it or why. 

Mr. Quinn; That is all. 
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Recross examination 
Bv Mr. Cliiascone: 

m 

Q. But you don’t know, after going over all those, know 
positively whether Mr. Nolan ever received any of the three 
or four keys that you have allocated for him, from your¬ 
self or from the receptionist? In fact, you don’t know 
much about this transaction at all, do you? A. Mrs. Hen¬ 
dricks returned the receipt book to me, with Mr. Nolan’s 
receipt; and he has been going in and out the building ever 
since; and so naturally I figured that he had the keys. 

Mr. Cliiascone: That is all. 

Mr. Quinn: That is all. 

(Thereupon the witness retired from the witness stand.) 

Mr. Quinn: Call Mr. Taylor. 

130 Thereupon Raymond M. Taylor, called as a wit¬ 
ness by the defendant, was duly sworn by the Assist¬ 
ant Clerk and was examined and testified as follows: 

Direct examination 

By Mr. Quinn: 

Q. State your full name, please. A. Raymond M. Tay¬ 
lor. 

Q. Are you connected with the Shannon & Luchs real 
estate office ? A. That is right. 

Q. And were you so connected in April, 1940? A. That 
is right. 

Q. Qo you recall Mr. William J. Nolan calling to see you 
about a store at the Greyhound Terminal? A. I do. 

Q. Had you known Mr. Nolan before that time? A. Yes, 
a good many years. 

Q. A good many years? A. About 18 or 20 years. 

Q. Will you tell us what occurred when Mr. Nolan came 
to see you? A. Well, to the best of my recollection, Mr. 
Nolan had seen this particular store and asked me—he came 
into my office, because we had known each other for many 
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years, and had bad other real estate transactions 

131 previously; and he asked me if I could negotiate a 
lease or handle the leasing of this particular store for 

him; and I said I could. 

I had the stores listed and knew about them and I dis¬ 
cussed with him the rental of the store in question; and I 
drew up an application, which is the usual procedure, pre¬ 
ceding the actual drawing of the lease. Mr. Nolan made 
an offer on the store, and I drew up an application and had 
him sign it and give me a deposit; and then I went down to 
see Mr. Major, with whom I had previous dealings and 
whom I knew, and we discussed this possible lease. 

The terms offered were not satisfactory to Mr. Major. 

After we discussed it some time he and I agreed to a 
counter proposition and I had him signify, or rather I put 
the terms on the top of the application and had Mr. Major 
place his initials and 0. K. the counter proposition. 

I came back to my office and got in touch with Mr. Nolan 
and, after some negotiations back and forth, the lease was 
drawn and signed by both parties. 

Q. During those negotiations did vou have anv discussion 
about the toilet facilities? A. Nothing was said about a 
toilet. 

Q. Was anvthing said bv vou and him that the toilet at 
the end of the hall was a part of the leasehold? A. No; I 
did not know anything about the toilet. 

Q. You did not know anything about the toilet? 

132 A. No. I did not go to the store in question. When 
1 went to see Mr. Major, I went right to his office; 

and I have not, even today, seen the toilet. I have never 
seen it. 

Q. When did you first hear that there was any dispute 
about the toilet? A. As I remember, was called by Mr. 
Major, to tell me that Mr. Nolan had complained about a 
toilet. As I remember, I think he said that he complained 
to the District Building, the Health Department, or some 
one of the departments, about a toilet that he had been using 
and had been denied the use of. 
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Q. Had been what? A. Denied the use of. 

And he asked me what I knew about it and I told him 
nothing whatsoever. He asked me if the lease provided for 
him to have this particular toilet and I said that I knew it 
did not, but I would verify it. I got my copy of the lease 
out and read it and I called him up and told him there was 
nothing mentioned in the lease about the toilet. 

Tfyat was the first information 1 had about any discussion 
of the toilet. 

Q. Now, did you, at the time Mr. Nolan signed this lease, 
did you know anything about the corporation that was to 
occupy the property? A. No. I did business with 
133 Mr. Nolan personally, as 1 had previously, oti other 
occasions. 

Q. Did he discuss with you a corporation as being the 
real principal? A. No, sir; I knew nothing about that. 

Mr. Quinn: You may cross examine. 

Cross examination 

By Mr. Chiaseonc: 

Q. Mr. Taylor, directing your attention to these nego¬ 
tiations to which reference has been made, do you recall 
whether or not a chart or diagram or plan was used to iden¬ 
tify this particular store? A. I had a blue print of the lay¬ 
out of the stores, furnished me by Mr. Major before the 
building was completed—in fact, I imagine while it was 

under construction. We verv often rent stores from blue 

•> 

prints^, very often, and I was sent the blue print by Mr. 
Major and I had such a plan in my office; but I do not recall 
having used it in this particular instance. The stores were 
then completed and I usually throw them away. 

Q. But you do not remember? A. I do not remember, 

but mv recollection is that I did not use it. 

•» 

Q. How many transactions would you say that you en¬ 
gage in in a normal day? Is that a fair question? A. Yes, 
indeed. You mean as far as actually consummating the 
deal? 
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134 Q. No. How many discussions or negotiations 
during a normal day? A. 1 would say eight to ten 

prospective buyers or lessees. Eight to ten—sometimes 
more, sometimes less. 

Q. You answered Mr. Quinn’s question relating to the 
toilets by saying that at no time did you ever discuss ver¬ 
bally the toilets with Mr. Nolan. A. That is right; yes, sir. 

Q. Would you testify that you did not refer to the blue 
print and point it out to Mr. Nolan, or Mr. Nolan point it 
out to you, during the course of the negotiations? A. 1 
would definitely testify to that. I may have used the blue 
prints, I do not definitely recall, but if I did I would defi¬ 
nitely say that I did not point out the toilet and say that 
went with the store. I do not remember using the blue 
prints. 

Q. You do not remember whether the blue print had the 
toilet on it ? A. I have no recollection on that; I knew there 
were toilets in the building. 

Q. Was that the same blue print which was submitted to 
the District government? A. I do not know. 

Q. What was this other business to which you made ref¬ 
erence, in which you had been engaged as agent with the 
Greyhound? A. No! in behalf of this Greyhound 

135 Terminal. 1 had for the previous one. 

Q. What other? A. The first bus terminal, on 
New York avenue, in the fourteen hundred block. 

Q. You mean by that that you sold them that terminal? 
A. T believe my company made the ground lease for them; 
and then I leased one, if not both, of the stores in that build¬ 
ing. I definitely remember making the barber shop lease. 
I am not sure whether I negotiated the restaurant lease or 
not; I may have had something to do with that. 

Q. Do you remember Mr. Nolan having called you, com¬ 
plaining of the removal of the toilet ? A. No. I called Mr. 
Nolan. Mr. Major called me and advised me of it for the 
first time and I called Mr. Nolan and asked him what it was 
all about; and he told me substantially what Mr. Major had, 
that is, Mr. Nolan said there was controversy over this 
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toilet; and I told him I knew nothing about it, that I did 
not see where there was any basis he had to claim this toilet, 
that it was not in his lease. I particularly pointed that out. 

Q. Did you draw the lease? A. Yes, sir. 

Q. Did you ever draw leases where it says “one store and 
toilet”? A. Yes, sir. 

136 Q. You remember them? A. T have had some 
leases which specifically mentioned toilet if it is not 

in the store itself. 

Q. How manv of those have vou drawn during the course 
of your experience? A. I would say half a dozen. And I 
have some now, too, where there is a toilet in the store 
itself, and we know it definitely goes with the store and we 
do not make mention of it in those cases. 

Q. Mr. Taylor, do you recall whether or not Mr. Nolan 
called your office about a week after he moved into the 
premises and complained about the taxi drivers using the 
toilet ? A. No. 

Q. Do you remember his ever having called you, shortly 
after his occupation of the premises, in connection with 
taxicabs that were parallel to the outer window? A. I 
remember a discussion that Mr. Major had. 

Q. You don’t remember Mr. Nolan having called you? 
A. No. Mr. Major said that— (a pause) 

Q. Don’t you remember calling Mr. Nolan and telling him 
that he had no reason to object to those cab drivers outside 
the window? A. I remember that Mr. Major called me and 
objected to Mr. Nolan parking his car on the side of 

137 the building; and T remember a discussion with Mr. 
Nolan about that. 

Q. But you don’t remember any discussion of the cab 
drivers parking there? A. I don’t remember a discussion 
of the cab drivers; no. 

Q. Is it possible that you might have had these discus¬ 
sions but do not recall them? A. I do not think so. I think 
T would have remembered such a discussion. 

Q. Do you recall during the negotiations for this lease 
that vou and Mr. Nolan discussed the fact that Mr. Nolan— 

* i 
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you and Mr. Nolan discussed the fact that Mr. Nolan had 
been in business prior to that, on K street, known as M. S. 
Nolan, Incorporated, and you discussed that, and it was 
finally suggested that this particular lease be negotiated in 
the name of William J. Nolan? A. No. 

Q. You don’t remember that, either? A. No. The appli¬ 
cation was signed personally by Mr. Nolan and the lease 
was drawn and signed in the same way. 

Q. It is your testimony that you did not suggest that? 
A. No; I did not suggest that. 

Q. You don’t remember the conversation in respect of 
the person in whose name the lease should be taken? 

138 A. No. I just drew the application and Mr. Nolan 
signed it and the lease was drawn that way. 

Q. Did you ever have an option on the M. S. Nolan, In¬ 
corporated, property? A. The company may have. 

Q. Did you ever know anything about it? A. I heard of 
some transaction that the company had, through the sales 
department, regarding a piece of property that they had 
an option on, and it was sold. 

Q. When did you learn that? A. Why, there was some 
litigation over it. 

Q. Did you know about it at the time these negotiations 
took place? A. No, sir. 

Q. How do vou know that so certainlv? A. Mv recollec- 
tion serves me to that extent. I did not know about that at 
that time. We have a rather large office and one depart¬ 
ment does not always know what is taking place in another. 

Q. If I were to tell you that the negotiations about the 
Nolan option took place long before the negotiations re¬ 
garding this lease, would you say that I am wrong? A. 
No; I would not. I am unable to keep up with other trans¬ 
actions in our office. 

Q. What occasion did you have to discuss the M. S. 
Nolan, Inc., option shortly after this? A. I heard of 

139 it through Mr. Moore, our sales manager. 

Q. When was this? A. After this lease had been 
negotiated. 
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Mr. Quinn: Did I get you right? Was it M. S. Nolan, 
Inc.? 

Mr. Chiascone: Yes. 

By Mr. Chiascone: 

Q. | Well, did you know prior to the time of the actual 
execution of the lease and during the course of the nego¬ 
tiations for the lease that Mr. Nolan operated a finance 
company? A. Did I know that? 

Q. Yes. A. Yes; I knew that. 

Q. Did you know the name under which he operated? A. 
No; I did not know that. 

Q. Did you ever pass the store or place of business? A. 
Yes; I knew where it was. 

Q. Do you recall what the application for the lease re¬ 
cited as to the applicant’s designation? A. I have it in my 
pocket. 

Q. Have you got it there? A. Yes. 

Q. May I see it? A. You certainly may (exhibiting 
paper writing). 

140 Q. Is this the original lease? A. Yes; that is 
right. 

Q. And the last question: Is it your testimony that you 
did not suggest that the application be signed in the cor¬ 
porate name and that the Greyhound Terminal preferred 
the individual name? A. No; I did not. 

Q. That is your testimony, at the time of the application? 
A. There was no discussion, to my knowledge, of that in 
this case. 

Mr. Chiascone: I think that is all. 

Mr. Quinn: That is all. 

(The witness retired from the witness stand.) 

Mr. Quinn: I did not think we would get this far in the 
case and so I did not have Mr. Beard here. 

Mr. Chiascone: I did not hear you. 

Mr. Quinn: Some mention was made of Mr. Beard in the 
testimony, and we do not have him here now. 
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The Court: Do you want to argue the case or submit 
the case? 

Mr. Quinn: I am willing to submit it and to give your 
Honor some authorities, or I am willing to argue it. 

The Court: The Court will take the case under advise¬ 
ment and if counsel want to argue he will listen to oral argu¬ 
ment, or you may submit authorities. 

141 Mr. Quinn: The situation that we have, if the 
Court please, is that the bond in this case originally 
was $1,000. We submitted to the jurisdiction of this Court 
in the hope that we would get an immediate hearing; and, 
due to unforeseen circumstances, the matter went over until 
fall and that required an increase in the bond, and that was 
$500, and now there is $1,300 outstanding— 

The Court (interposing) The total was $1,500 bond? 

(after discussion) 

The Court: This Court will deem the bond to stand and 
counsel may submit a motion for increase of the bond. The 
Court does not intend to keep this case under advisement 
for a long time and will dispose of it as quickly as possible. 

Mr. Quinn: May we approach the bench? 

(Discussion was had at the bench, which, by direction of 
the Court, was not reported.) 

(Thereupon, at 3:50 o’clock p. m., the instant hearing was 
concluded and the Court adjourned.) 
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No. 8184 
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v. 

Greyhound Terminal of Washington, Inc., 
a Corporation, Appellee. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

Appellant, (luring April of 1940, leased from the appellee, 
premises known as 1102 Eye Street, N. W., in the District 
of Columbia, being a one story store located in the Grey¬ 
hound Bus Terminal (see footnote, Appellant's Brief, 3). 
The Bus Terminal is mainlv a one storv building constructed 
with a second story balcony where the offices of the Bus 
company are situated. The Bus Terminal is provided to 
accommodate persons using the appellee's bus service and 
is located on New York Avenue, N. W., between 11th and 
12th Streets. The entrance to the Terminal is on New York 
Avenue at about the center of the building. There are store 
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rooms on both sides of the Bus Terminal entrance and the 
stores are occupied by different tenants. The entrance leads 
to an open space referred to by the parties as a “plaza’’. 
There is from the plaza a stairway which leads to lavatories 
provided for men and women (Appellant’s App. 13).* 
There are four stores to the east of the Terminal entrance 
and there are several stores to the west of the entrance (Ap¬ 
pellant’s App. 11, 67). The appellant’s store room is one of 
the stores to the east of the entrance, and is used an of¬ 


fice for an automobile finance company. To the rear of three 


of these store rooms is a corridor or hall which extends from 


the east side of the building to the plaza in the Terminal 
(Appellant’s App. 11). In April, 1940, a toilet space was 
available for use at the east end of this corridor. A window 


on the south side of this toilet faced upon a concourse used 
by taxicabs for taxi service to and from the Bus Terminal 


(Appellant’s App. 21, 22). 

The distance from the rear of appellant’s store room to 
the plaza stairway leading to the available lavatories is ap¬ 
proximately 85 feet and from that point the distance to the 
men’s lavatories is 57 feet (Appellant’s A})]). 13). These 
toilets consist of free toilets and pay toilets and they had 
beep inspected and approved by the health authorities for 
the District of Columbia (Appellant's App. 66, 67). 

The corridor toilet, until closed, was used by appellant, 
the lessees of the two other stores, their employees, other 
persons who might be permitted by the lessees to use them, 
taxicab starters and taxicab drivers (Appellant’s App. 19. 
46, 78). At the time of appellant’s entry into possession, 
this toilet was kept unlocked (Appellant’s App. 64), but 
some nine days thereafter, the toilet door was locked and 
appellant, the other store occupants, and the taxicab start¬ 
ers were given keys to the toilet (Appellant’s App. 76). In 
October, 1940, appellee converted this toilet space into an 
office for the taxicab starters to enable them to have a closed 


stand against inclement weather (Appellant’s App. 73). 
Appellee offered to furnish appellant with a key to one of 


All references are to appendix in Appellant’s brief. 
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the pay toilets (Appellant’s App. 07), and following the 
closing of the toilet, all the tenants used the available lava¬ 
tories in the Terminal basement (Appellant’s App. 67). 

Appellant claimed and relied upon an unexpressed agree¬ 
ment that the corridor toilet space was part of the premises 
demised to him. Appellee denied such an agreement, and 
by proof showed that no understanding existed for the toilet 
to be included in appellant's lease and further that no neces¬ 
sity existed to imply a grant of the space (Appellant’s App. 
61-89). 

The lease was entered into by appellant in his personal 
capacity. Thereafter, and without notice to or knowledge 
by appellee (Appellant’s App. 68), the premises were occu¬ 
pied by a corporation and rent for the premises was paid by 
the corporation (Appellant’s App. 30). The corridor toilet 
was closed during October of 1940. Rent was paid volun¬ 
tarily in accordance with the lease during November of 1940 
(Appellant's App. 65). 

The appellee, after default in payment of rent by appel¬ 
lant, filed proceedings in the Municipal Court of the District 
of Columbia to regain possession of the premises. The ap¬ 
pellant thereupon tiled an action in the lower court for a de¬ 
claratory judgment and prayed for relief to enjoin the pro¬ 
ceedings in the Municipal Court and for further relief to 
require the replacement of the toilet facilities (Appellant’s 
App. 4). 

Appellant has withheld payment of rent since December. 
1940, and there is accrued rent unpaid in the sum of $2175.00 
as of Mav, 1942. The leasehold has been constantly oceu- 
pied and appellant has conducted his business in the prem¬ 
ises without interruption since his entry into possession in 
April of 1940 (Appellant’s App. 15). Appellant’s theory of 
the case is that the closing of the corridor toilet was a par¬ 
tial eviction of the premises demised to him thereby sus¬ 
pending the payment of the rent accrued in the amount 
stated and permitting him, without payment of rent, to re¬ 
tain the possession and use of the premises demised to him 
and to conduct his business therefrom. Appellee denied any 
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grant, express or implied, of the toilet space. The trial 
court made findings of fact sustaining the appellee's conten¬ 
tions (Appellant’s App. 5-7) and dismissed the complaint 
(Appellant's App. 8). 


SUMMARY OF ARGUMENT. 


1. The demise of the lease was for a one storv store known 

% 

as 1102 Eye Street, X. \Y. and the lease did not include or 
provide for the hall toilet. The appellee’s proof showed 
that no agreement or understanding existed that the toilet 
was to be included in the appellant's demise, and the Court 
fouipl as a fact that the demise did not include the toilet. 


2. The testimony showed that the hall toilet was used by 
many persons and after it was closed there was always 
available the use of sufficient and satisfactory toilet facili¬ 
ties in the Bus Terminal for appellant and for other tenants. 


3. The use of the hall toilet was only a convenience to ap¬ 
pellant and not necessary for the use of his premises and 
under such circumstances a grant of an easement or a privi¬ 
lege will not be implied. 

4. Under the facts of this case, even if it was assumed 
that the enjoyment of the appellant’s demise was limited 
bv the closing of the toilet, such a restriction would be onlv 
a constructive eviction which the appellant waived as a 
grounds for non-payment of rent by remaining in posses¬ 
sion. 


5. The occupation of the premises by a corporation and 
the payment by it of rent established an assignment or sub¬ 
lease of the premises. By the terms of the lease, appellant 
forfeited his estate by the assignment not consented to, and 
any claimed injury was to the transferee in possession. 

G. By the payment of rent during the month following the 
claimed eviction, appellant waived an eviction. 

7. The proof failed to show any grave or irreparable dam¬ 
age spell as w’ould entitle the appellant to injunctive relief. 


5 

ARGUMENT AND AUTHORITIES. 

I. 

Ia. The appellant’s lease did not include the hall toilet 
space and the finding of the court that this toilet space 
was not included in the lease is conclusive, the finding 
having been made on a conflict of evidence and there 
being substantial evidence to support the finding of the 
court. 

Evidence was offered on behalf of the parties as to the 
question of any agreement or understanding that the appel¬ 
lant’s lease was intended to include the corridor toilet. The 
appellant in his behalf testified that he received the key to 
the toilet on the day he obtained the keys to his store (Ap¬ 
pellant’s App. 24), and that when he moved into the store 

the toilet door was locked and could be entered onlv bv the 

» • 

use of a key (Appellant’s App. 24, 32). Plaintiff relied up¬ 
on a floor plan shown to him which indicated a toilet in the 
hall in the rear of his premises (Appellant’s App. 15). All 
the testimony showed that when the appellant rented his 
store, the hall toilet was available for use by the occupants 
of the three stores, their employees, taxicab starters, and 
taxicab drivers (Appellant’s App. 19, 46, 78). 

The appellee’s testimony on the question was furnished 
by the witnesses L. C. Major, Noel E. Reynolds, and Ray¬ 
mond M. Taylor. 

L. 0. Major testified (Appellant’s App. 63, 64), that he 
was vice-president and general manager of the appellee’s 
corporation. That following Mr. Nolan’s occupation of the 
premises leased to him, Nolan, had complained to him about 
taxicab drivers using the toilet and drinking whiskey there 
and leaving the place untidy. That prior to Nolan’s com¬ 
plaint, the toilet door had been kept unlocked and none of 
the tenants had a key to it. A letter written by appellant’s 
then attorney, (Appellant’s App. 65, 66) was read into evi¬ 
dence stating that after Mr. Nolan had made his complaint 
about the general use by taxi divers of the lavatory, a key 
was presented to Mr. Nolan (Appellant’s App. 66). 
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Noel Edmund Reynolds testified (Appellant’s App. 74) 
that his receipt records showed that Appellant had received 
three keys for the Eye Street store on April 25, and a re¬ 
ceipt for toilet keys received by Appellant bore the date of 
May 3, 1940, (Appellant's App. 75, 7(i). That prior to 
Nolan's complaint the door of the toilet was kept open and 
following the complaint the door was kept locked. 

Raymond M. Taylor, testified (Appellant’s App. 82) that 
he was an employee of Shannon & Luchs real estate office 
and jtliat he negotiated with the parties for the rental of the 
leased store. That during his negotiations with Nolan noth¬ 
ing was said about a toilet (Appellant’s App. 83). In 
answer to the question if anything was said between the 
witness and appellant that the toilet at the end of the hall 
was a part of the leasehold, Taylor answered that he did not 
know anything about a toilet (Appellant’s App. S3). He 
stated that Nolan had called him and informed him that he 
had been deprived of the use of the toilet and inquired if 
the lease called for him to have this particular toilet and 
that he advised Nolan that the lease made no mention of 
the toilet (Appellant’s App. 84). The witness testified on 
crossi-examination that he may have used the blue prints, 
that }ie could not definitely recall, but he did not point out 
the toilet and say that it went with the store (Appellant’s 
App. 85). 

It is obvious that on the testimony the Court properly 
ruled that there was no agreement or understanding to in¬ 
clude the toilet space in the property demised. It was ap¬ 
parent on the testimony that what occurred was that noth¬ 
ing had been said about the toilet during negotiations and 
that the toilet was kept unlocked and open for use by many 
persops at the time appellant entered into possession. After 
appellant had been in possession and he made a complaint, 
the door was locked and keys given to all persons permitted 
to usp the toilet. Under the testimony, the evidence un¬ 
questionably supported the findings of fact made by the 
Court. As stated by this Court, such findings are not re- 


I 


viewable unless on examination of all the evidence they ap¬ 
pear to be clearly and manifestly wrong. Matson v. Rnsch. 
61 App. 1). (\ 184, 50 F. (2d) 360; Howard v. Holmes . 52 
App. D. C. 93, 281 F. 597. It is also well settled that the 
question of an eviction depends upon the circumstances and 
is a question of fact See, Thompson , Real Property , Perm. 
Ed. Vol. 3, P. 659, TJayner v. Smith. 63 Ill. 430, 14 Am. Re]). 
124, Sully v. Schmitt, 147 N. Y. 248, 41 X. E. 514. 

The appellant is in the dilemma of endeavoring to justify 
his possession of the premises without payment of rent, and 
to do this he seeks to establish a partial eviction. For this 
purpose, he endeavors against the testimony and against 
simple reasoning to maintain that by agreement the hall 
toilet was a part of the premises demised to him. 

The rule of construction as to a demise is stated in 32 
Am. Jur, 159, Par. 164, and is the accepted rule of law: 

A lease to be valid must describe the premises de¬ 
mised with sufficient certainty to indicat; what is in¬ 
tended to be conveyed thereby, and only such premises 
as arc described or properly identified in the lease will 
pass to the lessee. 

The effect of a demise is stated in 32 Am. Jur. P. 185, par. 
195: 


AVhen premises are leased generally the right to use 
them during the term is transferred from the landlord 
to the tenant. During the existence of the lease, the 
tenant is the absolute owner of the demised premises 
for all practical purposes for the term granted. ... In 
the absence of a contrary provision in the lease, the 
lessee has, within certain exceptions, the sole and ex¬ 
clusive right to the occupation and control of the 
premises during the term, and the landlord has no au¬ 
thority during the term to enter or otherwise disturb 
the tenant in his occupancy or enjoyment or in any man¬ 
ner interfere with his rights to the management and 
control of the premises. 

The appellant concedes that the toilet was used by other 
persons and that it was under the control of the appellee 
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and lie registered a complaint with the appellee to keep taxi 
driver from using the toilet. He concedes that other store 
owners had keys to the toilet and he recognizes their right 
to the use of the toilet. On his own testimony, the appellant 
recognized that he never believed or considered that the 
toilet space was agreed to be conveyed to him, and it can be 
supposed that had any claim ever been made against him 
for some act of negligence in the space he would have quickly 
denied any possession or control. His failure to suggest 
or request that the toilet be embraced in his lease is the 
strongest evidence that he neither thought about nor in¬ 
tended to have it a part of his demise. 

Ib. The grant of an appurtenance or privilege will be im¬ 
plied only when the use is necessary for the enjoyment 
I of the demised premises, and never when the use is only 
for the convenience of the claimant. The facts show 
that the use of the hall toilet was only a matter of con¬ 
venience. 

The testimony in the case showed that there were ade¬ 
quate and satisfactory lavatory accommodations in the Ter¬ 
minal for the use of appellant. These lavatories had been 
inspected and approved by the District of Columbia health 
authorities (Appellant’s App. 66, 67). The distance from 
the appellant’s store to the plaza stairway is 87 feet and 
from that point the distance to the men’s lavatories is 57 
feet and the stairway to the women’s toilet is 18 feet less 
(Appellant’s App. 13). The lavatories were under the care 
and supervision of attendants (Appellant’s App. 67). Some 
of the toilets were “pay toilets” and appellant was offered 
a key to one of these toilets. All other tenants used these 
lavatories (Appellant’s App. 67). 

The hall toilet was closed to provide a taxicab starter’s 
stand and was so provided by the appellee in order that 
taxicab starters would not have to stay out in the cold dur¬ 
ing winter months (Appellant’s App. 73). In this connec¬ 
tion it is to be observed that the toilet was closed during 
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the end part of October, 1940. The hall toilet was used by 
many other persons during the time that appellant was per¬ 
mitted the use of the facility (Appellant’s App. 20). Ap¬ 
pellant testified that he used the available lavatories only 
in an emergency, but in view of the circumstance that ap¬ 
pellant lives within a block from the Bus Terminal (Appel¬ 
lant’s App. 22), his failure to use the Terminal lavatory 
may be attributed to his opportunity to use his personal 
facilities conveniently rather than because of his expressed 
displeasure with the Terminal lavatory. 

On a consideration of the evidence it is apparent that 
there exist for the appellant’s use available, sanitary, and 
sufficient lavatory facilities. The appellant did not have 
at any time the private use of the lavatory. It is urged 
that the use of the hall toilet under these circumstances 
was only a matter of convenience personal to the appellant 
and not a matter of necessity needed for the enjoyment of 
the store room leased by him. Under such circumstances, a 
grant of an easement, privilege, incident, or appurtenant 
right will not be implied. 

This Court follows the rule requiring a degree of “strict'’ 
necessity in order to have an implied grant or reservation 
of an easement. The rule is stated in the case of Douglas 
v. Lehman, 62 App. D. C. 264, 66 F. (2d) 790: 

‘‘This leaves only for determination the question 
whether the joint use of the alleyway is essential to 
the enjoyment of defendant's property. The doctrine 
of necessity in such cases is almost universally con¬ 
fined by the courts to strict necessity.” 

The Court cites from Jones on Easements, par. 156: 
“ ‘The term “necessary” is to be understood as mean¬ 
ing that there could be no other reasonable mode of 
enjoying the dominant tenement without this ease¬ 
ment. ’ 

“On the whole case we are of the opinion that the 
lower Court was right in holding, as was held, that an 
implied reservation or grant of an easement can only 
be said to arise where at the time of the deed or grant 
the existing servitude is, first, apparent; second, con¬ 
tinuous; and third, strictly necessary to the enjoyment 
of the dominant estate.” 






10 


In the case of I Yard cO Co. v. Robertson, 77 Iowa, 139, 41 
X. AY. 603, the Court had for consideration a claim almost 
identical with the the contention as made by appellant here. 
The language of the Court is as follows: 

“The lease was in writing. It sets out quite fully 
what was to be done by the defendant in order to pre¬ 
pare the building for convenient use by the plaintiffs 
in carrying on their business. Xo mention is made, 
however, of any right of way across the south room; 
qnd it is not claimed in the petition that any mistake 
was made in drafting the contract. On the other hand 
it appears quite satisfactorily that there was no mis¬ 
take, mutual or otherwise. The writing was read over 
by the parties who executed it, its contents were fully 
understood. There is neither allegation nor evidence 
of fraud, accident, or mistake in the execution of the 
lease. There was therefore no ground for reformation 
of the contract. It must be held that the contract of 
the parties is expressed in the writing. If there was a 
right of way through the south room of the building 
which was an easement appurtenant to the use of the 
north part, the action could be maintained, but in the 
absence of contract such right must be shown to be 
necessary to the proper use and enjoyment of the 
leased property. # * If the doors through the south 

room were the only means of access to that part of the 
building leased to the plaintiffs, the right of way con¬ 
tended for would be necessarily appurtenant to the 
leased premises. But the evidence shows that the un¬ 
loading of freight by moving it across the south room 
was a mere convenience to the plaintiffs; and if the 
right is absolute, as claimed by the plaintiffs it would 
very seriously impair the rental value of the south 
room. AYe think it cannot justly be claimed that, un- 
dgr the written contract which the parties deliberately 
made and executed, there was a right to use the south 
room as appurtenant to the leased premises for the pur¬ 
poses demanded by plaintiffs.- 

In the case of Julius A. Bauer & Co. v. Chamberlain, 159 
Iowa 1^2,13S N. W. 903, the court confirmed the general rule 
that easements by implication are not to be recognized 


11 


merely on considerations of advantages or convenience. 
The Court held that the fact that the plaintiff may have 
seen a revised plan showing a door conferred no right upon 
the plaintiff to the use of such a door. 

The question as to whether the use of a door, passage¬ 


way, and toilet facilities passed to the plaintiff by way of 
implication although not alluded tortile lease was consid¬ 
ered by the Court in the case of Harrison v. Ziegler, 51 Cal. 
A. 429,196 P. 914. Quoting from that case, P. 432: 


“Rights and casements may and do pass to lessees 
by implication; ‘but where the express words of the 
grant are not sufficient, the implication which supplies 
those words flows either from a reasonable necessity, 
or considering all the circumstances from the manifest 
intention of the parties.’ ” (Hill v. Schultz, 40 X. J. 
Eq. 164,166.) “In this case as in that, the question is: 
‘Since the parties did not adjudge it important enough 
to contract respecting the use’ of the doorway, pas¬ 
sage and toilet facilities ‘in plain terms, is the neces¬ 
sity so strong as to make the demands of the appel¬ 
lants appear reasonable’ ”? 

It is very clear from the findings of the trial court, 
which we think are amply supported by the evidence 
that the use of the door, passageway, and toilet facili¬ 
ties in connection with appellant’s business was merely 
a convenience, but is not necessary to the beneficial use 
of the property. The door, passageway, and toilet fa¬ 
cilities are, therefore, not appurtenant to the restaurant 
premises, and there is no implied reason which will pre¬ 
vent the respondent from closing the same.” 


See also, Jemo v. Tourist llotd Co., 55 Wash. 595, 104 
Pac. 820; Walker v. Clifford, 12S Ala. 67, 29 So. 588; Cum¬ 
mings v. Perry, 169 Mass. 150, 47 X. E. 61S; JIall v. Irwin, 
78 App. Div. 107, 79 X. Y. Supp. 614; Tong v. Feldman, 152 
Md. 398, 136 Atl. 822. 
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Ic. Assuming that the appellant was deprived of the bene¬ 
ficial enjoyment of an appurtenant right, such a restric¬ 
tion is only a constructive eviction and not a partial or 
actual eviction, and any assumed constructive eviction 
was waived by the appellant remaining on the premises. 

It is the appellee's contention that the evidence proved, 
and the trial court so found, that the hall lavatory was not 
a necessary appurtenance. It is further submitted that even 
if it is to be assumed that the right to use the toilet was nec¬ 
essary to the enjoyment of appellant’s demise, any restric¬ 
tion of that right would amount only to a constructive evic¬ 
tion which would not avail the appellant as a ground for 
avoiding payment of rent because lie remained in possession 
of the premises. 

The distinction and legal effect between a partial, actual 
eviction, and a constructive eviction is stated in Lawrence 
v. Kateher, 117 N. Y. Supp. 876: 

The law recognizes two classes of eviction: First, 
where by the acts of the landlords, or title paramount, 
the tenant has been actually physically deprived of a 
material portion of the premises demised. That is 
termed an “actual eviction.” Upon such eviction, the 
liability of the tenant to pay rent is suspended until the 
premises are restored to the tenant. The tenant may, 
in such case continue in possession of the remainder 
of the premises, yet not be held to pay rent. Second, 
where the landlords have been guilty of such sins of 
omission or commission in relation to their dutv 
towards the premises as to deprive the tenant of the 
beneficial enjoyment thereof. The character of the en¬ 
joyment to which the tenant is entitled depends upon 
the character of the building and the purpose for which 
it is maintained and let. This class of eviction is known 
in law as a “constructive eviction.” There can be no 
constructive eviction without an actual abandonment 
by the tenant of the premises demised. 

Apparently, the test is whether the tenant has been de¬ 
prived or ousted of a part of his demised premises, or if the 
means of enjoyment of his premises have been restricted. 
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Illustrative of cases treating restrictions bv landlords as 
“constructive evictions” are the following. A failure to 
make repairs is considered to be a constructive eviction, 
Pinching v. Wurdeman, 56 App. D. C. 223, 12 F. (2d) 164. 
Acts of fastening an outer door and causing the light to be 
shut off, held to amount to a constructive eviction, Ludwig- 
sen v. Larsen , 227 Mich. 528, 198 N. W. 900. A failure to 
furnish elevator or telephone service under some circum¬ 
stances would amount to a constructive eviction, Mefropole 
Cons. Co. v. Hartigan, 83 N. J. L. 409,85 Atl. 313. Premises 
infested with vermin, considered under theory of construc¬ 
tive eviction, Hughes v. Westchester Development Corp.. 
64 App. D. 0. 392 ; 77 F. (2d) 550. 

Where it is determined as a fact that the beneficial enjoy¬ 
ment of the premises is disturbed, a constructive eviction 
may arise. In this action, on the assumption that the toilet 
did not pass with the lease, and assuming for the purpose 
of argument here, that the appellant’s beneficial enjoyment 
of his premises was disturbed, it is contended that the most 
that can be spelled out of such a disturbance is a construc¬ 
tive eviction. Under such circumstances to rely upon the 
eviction to avoid payment of rent the tenant must abandon 
the premises. The rule is stated in Pinching v. Wurdeman, 
supra: 


The great weight of authority is to the effect that, 
in order for the lessee to rely upon constructive evic¬ 
tion as a ground for avoiding payment of the rent con¬ 
tracted for, lie must surrender or abandon the premises. 

The tenant in this case was confronted with a situa¬ 
tion calling for an election on her part of one of two 
courses which were open for her to pursue—either to 
pay the rent and sue the landlord for the damages in¬ 
curred by reason of his failure to keep the premises in 
proper repair, or to abandon the premises and defend 
the payment of further rent. She could not continue 
in possession and avail herself of the latter remedy. It 
follows therefore, that her only remedy is by way of an 
action for damages. 
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In the case of Kelly v. U. S., 37 F. (2d) 767, the Court dis¬ 
allowed a claim of eviction where the closing of a road lead¬ 
ing to defendant’s premises was claimed as an eviction. 
The court held that if an eviction arose, it was a construc¬ 
tive eviction, and that the tenant could not avail himself 
of the eviction because he had not abandoned the premises. 

The reason for the difference in effect of a partial evic¬ 
tion and constructive eviction is apparent. In a partial 
eviction, the tenant’s rent is suspended because the consid¬ 
eration, i.e., the use and occupation of the demised prem¬ 
ises, is withdrawn or denied by the landlord. In a construc¬ 
tive eviction the tenant has the use of his premises but the 
means of enjoyment are disturbed. He may elect to remain 
on the premises and pay rent and seek his remedy in some 
other manner, or he may abandon the premises and be en¬ 
titled to a cancellation of his liabilitv for rent. 

In the instant case the appellant lias conducted and oper¬ 
ated the business in the premises demised to him without 
interruption and he has enjoyed the full use of the prem¬ 
ises demised to him by the lease, llis claimed disturbance 
has not affected his possession or the use of the premises 
leased bv him. Anv right he mav have had to avail him- 
self of a claimed right not to pay rent ended when he elected 
to remain in possession and to continue to use the store 
room leased by him. 

II. 


The occupation of the premises by a corporation and the 
payment by it of rent established an assignment or sub¬ 
lease and the presumption was not refuted. By the terms 
of the lease appellant forfeited his estate by the un¬ 
authorized assignment and any claim of injury would 
be only to the transferee in possession. 

The appellant testified that the M. S. Nolan, Inc., was the 
occupant of the premises (Appellant’s App. 27) and that 
the corporation paid the rent for the remises (Appellant’s 
App. 30). Mr. M. C. Major, the vice-president and general 
manager testified that he did not know that a corporation 
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occupied tlie premises until he heard the testimony of the 
appellant that morning’ (Appellant’s App. 68). Rent was 
collected by Shannon & Luclis, a rental agency (Appellant's 
App. 30). Mr. Taylor, of Shannon & Luclis, who negotiated 
for the lease, testified that lie did not know the corporation 
was to occupy the property (Appellant’s App. 84). 

The occupation and payment of rent by some person or 
entity other than the lessee raised a presumption of an 
assignment of the lease which the appellant did not refute. 
Thompson on Real Property, Perm. Ed. Vol. 3, P. 612: 

Where a person other than the lessee is found in pos¬ 
session of the leased premises having succeeded to the 
lessee’s enjoyment and occupation without the prior 
knowledge of the landlord, such person is presumed to 
hold by virtue of an assignment from the lessee. Where 
one other than the lessee occupies the leased premises 
during the continuation of the term and pays rent, lie 
is prima facie in as assignee of the term. 

Northwestern Mutual Life Ins. Co. v. Security S. d’ 
T. Co.. 261 Fed. 575: 

P. 578—“We agree that as a general proposition, if 
one other than the lessee is in possession of premises, 
paying rent, the law will presume that the lease of the 
property has been assigned to such person. On the 
other hand such a presumption is not irrefutable: it 
may be overcome by proof that the relationship is a 
different one.’’ 

See also Leadbetter v. Pewtherer. 61 Or. 168: 121 P. 799. 

The payment of rent by the corporation without actual 
knowledge by the appellee of the transfer cannot be con¬ 
sidered as a waiver of the covenant. The rule is stated in 
the case of Lincoln Furniture v. Born stein. 100 X. J. Eq. 78, 
135 A. 831: 

“To constitute a waiver, the lessor at the time of the 
receipt of rent must have had knowledge of the exis¬ 
tence of the cause of forfeiture. Thus, forfeiture for a 
breach of condition not to assign is not waived by ac¬ 
ceptance of rent from the assignee, unless the landlord 
has knowledge of the assignment’’ citing cases. 
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Sec, Bailey v. E. Walker , Zwr., 53 App. D. C. 307, 
200 F. 282; /;/ ZiV Lindy-Friedman Clothing Co., 275 F. 453. 
Also, tier aunt American Sa rings Bank v. Gollmer , aZ., 
155 (-al. G83, 102 P. 932, in which case the Court held that 
the fact that receipts were given to the transferee in its 
name did not establish knowledge necessary for a waiver. 


III. 

Payment of rent during the month following the claimed 
eviction waived appellant’s right to assert the eviction. 

The toilet facilities were removed in October of 1940. 
Thereafter, appellant paid rent during the month of Novem¬ 
ber, 1940 (Appellant’s App. 25). It is contended and urged 
by Appellee that this payment during November with knowl¬ 
edge of the closing of the toilet space amounted to a waiver 
of the appellant’s right to rely upon an eviction. 

Under similar facts, in the case of Merida Realty Co. v. 
Coljin. 123 N. V. 8. 120, the Court held that the defendant 
had waived his right to abandon the property: 

The payment of the rent on January 5th, with full 
knowledge of the conditions and his rights, must be held 
to be admission on the part of the defendant that he was 
bound bv his written lease during the month of January 
which would constitute a waiver of the right to abandon 
because of alleged eviction. 

It was the duty of the appellant to stand upon his claim 
when it was apparent, and a waiver arose by payment after 
knowledge. See, Merritt v. Kay, 54 App. D. C. 152, 295 F. 
973. 


Footnote—Plaintiffs exhibit 3 (Appellant’s App. 18) provided: That he will 
not transfer nor assign this agreement, nor let nor sublet the whole or any 
part of said premises without the written consent of Landlord first had and 
obtained. Also: Provided always that if tenant . . . shall violate any of 
the within covenants, conditions or agreements, then in either of said events, 
this agreement and all things herein contained shall operate as a notice to 
quit. Also: Kent payable at the office of SHANNON & LUCHS COMPANY 
in the District of Columbia. 
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IV. 

The proof failed to show any irreparable or serious dam¬ 
age as would entitle the appellant to injunctive relief. 

Upon recognized equitable principles, it is submitted that 
the evidence shows that the Court in its discretion should 
not allow an injunction as prayed. 

No evidence was presented by appellant, and it was never 
contended that the closing of the corridor toilet in any way 
affected the conduct of the automobile finance company in 
the demised premises. With other lavatories available, the 
restriction was only a matter of personal inconvenience. 
Where the degree of inconvenience or the injurious conse¬ 
quences are slight and trivial, a court of equity will not in 
its discretion restrain the alleged wrong. See, Consolidated 
Canal Co. v. Mesa Coal Co., 177 U. S. 296, 44 L. ed. 777, 20 
S. Ct. 628; Ulbricht v. Eufaula Water Co., S6 Ala. 587, 6 So. 
78; Cleveland v. Martin, 218 Ill. 73, 75 N. E. 772. 

The wrong complained of is of a kind which is compensa¬ 
ble at law, Pinching v. Wurdeman, supra. There being an 
adequate remedy at law% the use to which the space is being 
put outweighing the appellant’s need, and no irreparable 
injury having been shown, the injunction should not issue. 

CONCLUSION. 

The appellant leased a store space for the conduct of an 
automobile finance business. That business has been con¬ 
ducted without interruption, and it is assumed with profit 
to appellant. Appellee has furnished appellant with the ac¬ 
commodations he has furnished to other tenants. There arc 
lavatory facilities available for appellant if he desires to 
use them. 

Appellant has not contended that the use of the hall toilet 
was necessary for the use of his business. He has not con¬ 
tended that there was any fraud or misrepresentation in the 
preparation or the execution of the lease and by the plain 
terms of his own act his lease did not provide for the toilet 
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space. A privilege to use the toilet was given, but it was a 
revocable right not based upon any consideration, and a 
license which was revoked by the lessor for his proper inter¬ 
ests and without any suggestion of intentionally disturbing 
the appellant. 

It was never contemplated upon any legal or equitable 
principles that under such circumstances as here involved 
that a tenant might have the possession and use of his prem¬ 
ises and to be immune from rent. It is submitted that the 
judgment of the trial court should be affirmed. 

Respectfully submitted, 

i Henry I. Quinn, 

Richard W. Galiher, 

Louis Ginberg, 

, Attorneys for Appellee. 




